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Special Franchise Tax Law* 

Sections of the General Tax Law having to do with its incep- 
tion and administration, as found in L. 1899, chap. 712, and 
amendments down to January 1, 1907. 

§ 2. Definitions. 

3. The terms " land," " real estate," and ^' real property," 
as used in this chapter, include the land itself above 
and under water, all buildings and other articles and struc- 
tures, substructures and superstructures, erected upon, under or 
above, or affixed to the same; all wharves and piers, including 
the value of the right to collect wharfage, cranage or dockage 
thereon ; all bridges, all telegraph lines, wires, poles and appurte^ 
nances; all supports and inclosures for electrical conductors and 
other appurtenances upon, above and under ground; all surface, 
under ground or elevated railroads, including the value of all 
franchises, rights or permission to construct, maintain or oper- 
ate the same in, imder, above, on or through, streets, highways, 
or public places; all railroad structures, substructures and super- 
structures, tracks and the iron thereon; branches, switches and 
other fixtures permitted or authorized to be made, laid or placed 
in, upon, above or under any public or private road, street or 
ground ; all mains, pipes and tanks laid or placed in, upon, above 
or under any public or private street or place for conducting 
steam, heat, water, oil, electricity or any property, substance or 
product capable of transportation or conveyance therein or that 
is protected thereby, including the value of all franchises, rights, 
authority or permission to construct, maintain or operate, in, 
under, above, upon, or through, any streets, highways, or public 
places, any mains, pipes, tanks, conduits, or wires, vnth. their 
appurtenances, for conducting water, steam, heat, light, power, 
gas, oil, or other substance, or electricity for telegraphic, tele- 
phonic or other purposes; all trees and underwood growing upon 
land, and all mines, minerals, quarries and fossils in and under 
the same, except mines belonging to the state. A franchise, right, 
authority or permission specified in this subdivision shall for the 
purpose of taxation be known as a " special franchise." A spe- 
cial franchise shall be deemed to include the value of the tangible 
property of a person, copartnership, association or corporation 



situated in, upon, under or above any street, highway, public place 
or public waters in* connection with the special franchise. The 
tangible property so included shall be taxed as a part of the special 
franchise. No property of a municipal corporation shall be sub- 
ject to a special franchise tax. {ThiLS amended by L. 1899, 
chap. 712.) 

4. The term special franchise shall not be deemed to include 
the crossing of a street, highway or public place where such cross- 
ing is not at the intersection of another street or highway, unless 
such crossing shall be at other than right angles for a distance of 
not less than two hundred and fifty feet, in which case the whole 
of such crossing shall be deemed a special franchise. This sub- 
division shall not apply to any elevated railroad. (Inserted by 
L. 1901, chap. 490.) 

§ 21. Preparation of assessment rail. — They shall prepare an 
assessment roll containing six separate columns, and shall, accord- 
ing to th^ best information in their power, set down : 

1. In the first column the names of all the taxable persons in 
the tax district. 

2. In the second column the quantity of real property taxable 
to each person, with^ a statement thereof in such form as the 
commissioners of taxes shall prescribe. 

3. In the third column the full value of such real property. 

4. In the fourth column the full value of all the taxable per- 
sonal property owned by each person respectively after deduct- 
ing the just debts owing by him. 

5. In the fifth column the value^of taxable rents reserved and 
chargeable upon lands within the tax district, estimated at a prin- 
cipal sum, the interest of which, at the legal rate per annum, 
shall produce a sum equal to such annual rents and if payable 
in any other thing except money the value of the rents in money 
to be ascertained by them and the value of each rent assessed 
separately, and if the name of the person entitled to receive the 
rent assessed cannot be ascertained by the assessors, it shall be 
assessed against the tenant in possession of the real property upon 
which the rents are chargeable. 

6. In the sixth column the value of the special franchise as fixed 
by the state board of tax commissioners. (Amended by L. 1899, 
chap. 712.)- 

7. Such assessment roll shall contain two additional columns, 
in one of which shall be inserted the amount of the tax levied 
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against each person named therein, and in the other the date of 
the payment of such tax. (Inserted by L. 1901, chap. 159.) 

§ 31. Corporatians, how assessed. — The assessors shall assess 
corporations liable to taxation in their respective tax districts upon 
their assessment rolls in the following manner : 

1. In the first column the name of each corporation, and under 
its name the amount of its capital stock paid in and secured to 
be paid in; the amount p^id by it for real property then owned 
by it wherever situated; the amount of all surplus profits or re- 
serve funds exceeding ten per centum of their capital, after de- 
ducting therefrom the amount of said real property and the 
amount of its stock, if any, belonging to the state and to incorpo- 
rated literary and charitable institutions. 

2. In the second column the quantity of real property except 
special franchises owned by such corporation and situated within 
their tax district. 

3. In the third column the actual value of such real property, 
except special franchises. 

4. In the fourth column the amount of the capital stock paid 
in and secured to be paid in, and of all of such surplus profits 
or reserve funds as aforesaid, after deducting the sums paid out 
for all the real estate of the company, wherever the same may be 
situated, and then belonging to it, and the amount of stock, if any, 
belonging to the people of the state and to incorporated literary 
and charitable institutions. 

5. In the fifth column the value of any special franchise owned 
by it as fixed by the state board of tax commissioners. (Thus 

"amended by L. 1899, chap. 712.) 

§ 37. Correction and verification of tax-roll. — When the 
assessors or a majority of them shall have completed their 
roll, they shall severally appear before any officer of their 
county authorized by law to administer oatjis and shall severally 
make and subscribe before such officer an oath in the following 
form : ^'' We, the undersigned, do severally depose and" swear that 
we have set down in the foregoing assessment roll all the real es- 
tate situated in the tax district in which we are assessors, accord- 
ing to our best information ; and that, with the exception of those 
cases in which the value of the said real estq^te has been changed 
by reason of proof produced before us, and with the exception of 
those cases in which the value of any special franchise has been 
fixed by the state board of tax commissioners, we have estimated 
the value of the said real estate at the sums which a majority of 



the assessors have decided to be the full value thereof; and, also, 
that the said assessment roll contains a true statement of the aggre- 
gate amount of the taxable personal estate of each and every person 
named in such roll over and above the amount of debts due from 
such persons, respectively, and excluding such stocks as are other- 
wise taxable, and such other property as is exempt by law from 
taxation, at the full value thereof, according to our best judgment 
and belief,'' which oath shall be written or printed on said roll, 
signed by the assessors and certified by the ofiicer. {Thus amended 
hy L, 1899, chap. 712.) 

§ 42. Assessment of special franchises. — The state board of tax 
commissioners shall annually fix and determine the valuation of 
each special franchise subject to assessment in each city, town, or 
tax district. After the time fixed for hearing complaints the 
tax commissioners shall finally determine the valuation of the 
special franchises, and shall file with the clerk of the city or town 
in which said special franchise is assessed a written statement duly 
certified by the secretary of the board of the valuation of each 
special franchise assessed therein as finally fixed and determined 
by said board ; such statement of valuation shall be filed with the 
town clerk of the respective towns within thirty days next preced- 
ing the first day of July in each year; and with the clerks of 
cities of the state within thirty days before the date set opposite 
the name of each city in the following schedule. In the city of 
New York such statement shall be filed with the department of 
taxes and assessments. 

SCHEDULE OF DATES FOB FILING OF ASSESSMENTS OF SPECIAL 

FRANCHISES. 
Name of city. Date. 

Eochester ^ April first. 

Jamestown April first. 

Ithaca April first. 

Gloversville April first. 

lij'ew York city . April first. 

Auburn : May first. 

Schenectady . . June first. 

Corning June first. 

Hornellsville June first. 

Oswego Jime first. 

North Tonawanda July first. 



Name of city. Date. 

Olean July first. 

Syracuse July first. 

Cohoes July first. 

Ogdensburg July first. 

Dunkirk July first. 

Troy July first. 

Rome July first. 

Watertown July first. 

Elmira July first 

Lockport July first. 

Utica Jvlj first. 

Poughkeepsie July first. 

Little.Falls July first. 

Watervliet July first. 

Niagara Falls July first. 

Kingston July first. 

Newburgh July first. 

Hudson July first. 

Amsterdam . . . ^ July first. 

Binghamton July first. 

Geneva .' July first. 

Middletown July first. 

Johnstown July first. 

Fulton July first. 

Plattsburgh July first. 

Tonawanda July firsts 

Rensselaer July first. 

Oneida July first. 

Cortland July first. 

Yonkers October first. 

New Rochelle October first. 

Albany October first. 

Mount Vernon October first. 

Buffalo December first. 

Each city or to)vn clerk shall, within five days after the receipt 
by him of the statement of assessment of a special franchise by 
the state board, deliver a copy of such statement certified by him 
to the assessors or other officers charged with the duty of making 
local assessments in each tax district in said city or town and to 
the assessors of villages and commissioners of highway? within 



their respective towns and villages. The valuations of every 
special franchise as so fixed by the state board shall be entered 
by the assessors or other oflS.cers in the proper column of, the 
assessment roll before the final revision and certification of such 
roll by them, and become part thereof with the same force and 
effect as if such assessment had been originally made by such 
assessor or other officer. If a special franchise assessed in a town 
is wholly within a village, the valuation fixed by the state board 
for the town shall also be the valuation for the village. If a part 
only of such special franchise is in a village, or is in a village 
situated in more than one tax district, it shall be the duty of 
the village assessors to ascertain and determine what portion of 
the valuation of such franchise, as the same has been fixed by the 
state board, shall be placed upon the tax roll for village purposes. 
The valuation apportioned to the town shall be the assessed valua- 
tion for highway purposes, and in case part of such special fran- 
chise shall be assessed in a village and part thereof in a town 
outside a village, the commissioners of highways of the town 
and village shall meet on the third Tuesday in August in each 
year and apportion the valuation of such special franchises be- 
tween such town outside the village and such village for highway 
purposes. In case of disagreement between them the decision of 
the supervisor of the town shall be final. The town assessors 
shall make an apportionment among school districts at the time 
and in the manner required by section thirty-nine of this chapter. 
The valuation so fixed by the state board shall be the assessed 
valuation on which all taxes based on such special franchise in 
the city, town or village for state, municipal, school or highway 
purposes shall be levied during the next ensuing year. It shall 
not be necessary for the state board of tax commissioners to give 
notice to any person, copartnership, association or corporation 
of the valuation of a special franchise located in any village for 
village purposes except in a case where such valuation is required 
to be made for such village purposes by the state board of tax 
commissioners. The assessors or other taxing officer, or other 
local officer in any city, town or village, or any state or county 
officer, shall on demand furnish to the state board of tax com- 
missioners any information required by such board for the purpose 
of determining the value of a special franchise. (Added by L. 
1899, chap. 712, and amended by L, 1900, clmp, 254; L, 1902, 
chap. 112, and L. 1904, chap, 382.) 



§ 43. Report to state board of tax oonnnissioners. — Every per- 
son, co-partnership, association or corporation subject to taxation 
on a special franchise, shall, within thirty days after this section 
takes effect, or within thirty days after such special franchise is 
acquired, make a written report to the state board of tax com- 
missioners containing a full description of every special franchise 
possessed or enjoyed by such person, co-partnership, association 
or corporation, a copy of the special law, grant, ordinance, or con- 
tract under which the same is held, or if possessed or enjoyed 
under a general law, a reference to such law, a statement of any 
condition, obligation or burden imposed upon such special fran- 
chise, or under which the same is enjoyed, together with any 
other information relating to the value of such special franchise, 
required by the state board. The state board of tax commission- 
ers may from time to time require a further or supplemental re- 
port from any such _ person, co-partnership, association or cor- 
poration, containing information and data upon such matters as 
it may specify. Every report required by this section shall have 
annexed thereto the affidavit of the president, vice-president, sec- 
retary or treasurer of the association or corporation, or one of 
the persons or one of the members of the co-partnership making 
the same, to the effect that the statements contained therein are 
true. Such board may prepare blanks to be used in making the 
reports required by this section. Every person, co-partnership, 
association or corporation failing to make the report required by 
this section, or failing to make any special report required by the 
state board of tax commissioners within a reasonable time speci- 
fied by it, shall forfeit to the people of the state the sum of one 
hundred dollars for everv such failure and the additional sum of 
ten dollars for each dav that such failure continues, and shall 
not be entitled to review the assessment by certiorari, as provided 
by section forty-five of this chapter. (Added by L. 1899, chap, 
712.) 

§ 44. Hearing on special franchise assessment — On making an 
assessment of a special franchise, the state board of tax commis- 
sioners shall immediately give notice in writing to the person, 
copartnership, association or corporation affected, and to each city 
or town in which such special franchise is subject to assessment, 
stating in substance that such assessment has been made, the total 
valuation of such special franchise, and the valuation thereof iii 
each city, town or tax district; and that the board will meet at its 
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office in the city of Albany on a day specified in such notice, which 
must not be less than twenty nor more than thirty days from the 
date of the notice, to hear and determine any complaint concern- 
ing such assessment. But no notice need be given any such town 
unless the supervisor thereof shall at least fifteen days prior to 
the time fixed for such hearing file with said board a request in 
writing for notice thereof. Such notice must be served at least 
ten days before the day fixed for the hearing; and it may be 
served on a copartnership, association or corporation, by mailing 
a copy thereof to it at its principal office or place of business and 
on a person, either personally or by mailing it to him at his place 
of business or last known place of residence ; and on a city or town 
by mailing it to the mayor of such city or the supervisor of such 
town at the address specified in such request. A city or town en- 
titled to liiotice under this section, shall have the right to be heard 
and to file affidavits and other proofs in respect to the valuation of 
such special franchise. Section thirty-six of this chapter applies 
so far as practicable to a hearing by the state board of tax com- 
missioners under this section. (Added by L, 1899, chap, 712, and 
amended by L, 1906, chap. 458.) 

§ 45. Certiorari ta review assessment. — An assessment of a 
special franchise by the state board of tax commissioners may be 
reviewed in the manner prescribed by article eleven of this chap- 
ter, and that article applies so far as practicable to such an assess- 
ment, in the same manner and with the same force and effect as 
if the assessment had been made by local assessors ; a petition for 
a writ of certiorari to review the assessment must be presented 
within fifteen days after the completion and filing of the assess- 
ment-roll, and the first posting or publication of the notice thereof 
as required by law. Such writ must nm to and be answered by 
said state board of tax commissioners and no writ of certiorari 
to renew any assessment of a special franchise shall run to any 
other board or officer unless otherwise directed by the court or a 
judge granting the writ. An adjudication made in the proceeding 
instituted by such writ of certiorari shall be binding upon the 
local assessors and any ministerial officer who performs any duty 
in the collection of said assessment in the same manner as though 
said local assessors or officers had been parties to the proceeding. 
The state board of tax commissioners on filing with the city, town 
or village clerk a statement of the valuation of a special franchise, 
shall give to the person, copartnership, association or corporation 



affected written notice that such statement has been filed, and such 
notice may be served on a copartnership, association or corporation 
by mailing a copy thereof to it at its principal office or place of 
business, and on a person either persQnally or by mailing it to 
him at his place of business or last known place of residence. 
(Added hy L. 1899, chap. 712, taJcing effect October 1, 1899, and 
amended by L, 1900, chap. 254.) 

§ 45-a. Id; appearance by state board by special counsel; payment 
of his costs, expenses and disbursements. — In any proceeding 
for the review of an assessment of a special franchise made 
by the state board of tax commissioners, said state board of 
tax commissioners is authorized to appear by counsel to be 
designated by the attorney-general. The compensation of such 
counsel and the necessary and proper expenses and disbursements, 
including the expense of procuring the evidence of experts, 
incurred or made by him in the defense of such proceeding, 
and upon *any appeals therein, shall when audited and allowed 
as are other charges against such tax district, be a charge upon the 
tax district upon whose rolls appears the assessment sought to be 
reviewed. Where, in one proceeding, there is reviewed the assess- 
ment of a special franchise in more than one tax district, separate 
accounts shall be rendered for said costs, expenses and disburse- 
ments to the proper officer of each of said tax districts and audited 
and allowed by him as aforesaid. For the purposes of this section, 
the city of New York shall be deemed one tax district. (Added by 
L. 1906, chap. 155.) 

§ 46. Deduction from special franchise tax for local purposes. 

If, when the tax assessed on any special franchise is due and pay- 
able under the provisions of law applicable to the city, town or 
village in which the tangible property is located, it shall appear 
that the person, co-partnership, association or corporation af- 
fected has paid to such city, town or village for its exclusive use 
within the next preceding year, under any agreement therefor, 
or under any statute requiring the same, any sum based upon a 
percentage of gross earnings, or any other income, or any license 
fee, or any sum of money on account of such special franchise, 
granted to or possessed by such person, co-partnership, associa- 
tion, or corporation, which payment was in the nature of a 
tax, all amounts so paid for the exclusive use of such city, 
town or village except money paid or expended for paving or 
repairing of pavement of any street, highway or public place, 
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shall be deducted from any tax based on the assessment made 
by the state board of tax commissioners for city, town or vil- 
lage purposes, but not otherwise ; and the remainder shall be the 
tax on such special franchise payable for city, town or village 
purposes. The chamberlain or treasurer of a city, the treasurer 
of a village, the supervisor of a town, or other officer to whom 
any sum is paid for which a person, co-partnership, association, 
or corporation is entitled to credit as provided in this section, 
shall, not less than five nor more than twenty days before a tax 
on a special franchise is payable, make and deliver to the collector 
or receiver of taxes or other officer authorized to receive taxes 
for such city, town or village, his certificate showing the several 
amounts which have been paid during the year ending on the day 
of the date of the certificate. On the receipt of such certificate 
the collector, receiver or other officer shall immediately credit on 
the tax roll to the person, copartnership, association or corpora- 
tion affected the amount stated in such certificate, on any tax 
levied against such person, copartnership, association or corpora- 
tion on an assessment of a special franchise for city, town or 
village purposes only, but no credit shall be given on account of 
such payment or certificate in any other year, nor for a greater 
sum than the amount of the special franchise tax for city, town or 
village purposes, for the current year; and he shall collect and 
receive the balance, if any, of such tax as required by law. {Added 
hyL. 1899, chap. 712.) 

§ 47. Special franchise tax not to affect other tax The im- 
position or payment of a special franchise tax as provided in this 
chapter shall not relieve any association, copartnership or cor- 
poration from the payment of any organization tax or franchise 
tax or any other tax otherwise imposed by article nine of this 
chapter, or by any other provision of law; but tangible property 
subject to a special franchise tax situated in, upon, under or 
above any street, highway, public place or public waters, as de- 
scribed in subdivision three of section two shall not be taxable 
except upon the assessment made as herein provided by the state 
board of tax commissioners. (Added by L. 1899, chap. 712.) 
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STATE CONSTITUTION. 

Eabl, Referee. — I think it will be most convenient to con- 
sider in separate opinions the points relating to the validity of 
the Special Franchise Tax Law, and I will, therefore, in this 
opinion confine myself to the contention of the relators that 
the law violates the home-rule provisions of the Constitution. 
Those provisions, as found in the Constitution of 1894, in sec- 
tion 2, of article 10, and copied from the Constitution of 1846, 
are as follows: "All city, town and village officers, whose elec- 
tion or appointment is not provided for by this Constitution, 
shall be elected by the electors of such cities, towns and vil- 
lages, or of some division thereof, or appointed by such author- 
ities thereof, as the Legislature shall designate for that pur- 
pose. All other officers, whose election or appointment is not 
provided for by this Constitution, and all officers, whose offices 
may hereafter be created by law, shall be elected by the people, 
or appointed, as the Legislature may direct." The claim is, that 
the Legislature could not take their essential functions from these 
local officers as they existed at the time of the adoption of the 
Constitution and transfer them to State officers appointed by the 
Governor as provided in the Special Franchise Tax Act, chapter 
712, Laws of 1899. It is there enacted that the terms " land," 
" real estate," " real property," as used in the tax laws, shall in- 
clude, among other things, all structures on, over, under or 
through streets, " including the value of all franchises, rights or 
permission to construct, maintain or operate the same, in, under, 
tbove, on or through streets, highways, or public places," and that 
such a franchise for the purpose of taxation shall be known as a 
" special franchise ;" that a special franchise shall be deemed " to 
include the value of the tangible property of a person, co-partner- 
ship, association or corporation situated in, upon, under or above 
any street, highway, public place or public waters in connection 
with the special franchise ;" and that " the tangible property so 
included shall be taxed as a part of the special franchise.^' It 
was made the duty of the State Board of Tax Commissioners an- 
nually to fix and determine the valuation of each special fran- 
chise subject to assessment in each city, town, village or district 
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and to file within the time specified with the clerk of such city, 
town or village a written statement of the valuation of each special 
franchise in such city, town, village or tax district as fixed and 
determined by such board and that the valuation so fixed shall be 
the assessed valuation on which all taxes, based on such special 
franchise in such city, town or village for State, municipal, 
school or highway purposes, shall be levied during the ensuing 
year; that each city, town or village clerk shall, within five days 
after the receipt by him of a statement of the assessment of a 
special franchise by the State Board of Tax Commissioners, de- 
liver a copy of such statement, certified by him, to the assessors or 
other officers charged with the duty of making local assessments 
in each tax district in such city, town or village, and that the 
valuation of a special franchise as so fixed by the State Board of 
Tax Commissioners shall be entered by the assessors or other offi- 
cers in the proper column of the assessment-roll. Provision is 
made for the review of assessments so made by a writ of certiorari 
directed to the Board of State Tax Commissioners and not to the 
local assessors ^d an adjudication in the proceeding instituted 
by such writ is made binding upon the local assessors and upon 
the local collectors of the taxes, as if they had been parties to the 
proceeding. The taxes thus imposed are to be collected and dis- 
posed of like other taxes upon the same assessment-roll. 

The very able and exhaustive arguments made before me upon 
this constitutional question show that much is to be said upon 
both sides of the question, and that at least expressions can be 
found in reported opinions to sustain the contention of each. side. 
In examining the many cases to which my attention has been 
called, I must bear in mind the admonition contained in the 
opinion of Chief Justice Marshall in Cohens v. Virginia, 6 Wheat 
264—399, as follows.: " It is a maxim not to be disregarded that 
general expressions in every opinion are to be taken in connection 
with the cases in which those expressions are used." There is also 
a rule, many times announced by judges, that the legislative will 
is not to be thwarted as in conflict with the Constitution, unless ' 
such conflict is clear and undoubted, and that whenever an act of 
the Legislature can be so construed and applied as to avoid con- 
flict with the Constitution and give it the force of law such con- 
struction should be adopted. The Legislature has supreme legis- 
lative power, except as such power is limited in the Federal or 
State Constitutions, and we must be able to point to some unmis- 
takable constitutional limitation before such power can be cur- 
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tailed* A further rule must, however, also be obsen^ed, that a 
thing within the intent of the Constitution^ if that intent can be 
gathered from the instrument itself, considered in all its parts, 
or from the history connected with it, of which a court can take 
notice, is for all purposes to be regarded as within its words 
and terms; and that the plain purpose of the Constitution will 
not be thwarted by a too close adherence to its letter. By the 
observance of these rules courts will avoid the two extremes of a 
too liberal. and of a too strict construction of the Constitution. 

My attention has been called to no decision in this State or 
any other State which absolutely dominates this case, and I must 
look through all the cases which may have some analogy to this 
and find, if I can, considering the reasons and the public policy 
upon which the home-rule provisions in the Constitution are based, 
and, comparing those provisions with the act of 1899, some rea- 
sons or rules which may guide me to a correct conclusion. 

The system of home rule for local divisions of the State has 
come down to us from remote times. It was introduced into 
this country by the earliest colonists after centuries of struggle in 
England for its development and establishment there. Upon its 
vigorous existence depends the successful working of our republi- 
can institutions, and it has always been sedulously guarded by our 
wisest statesmen. 

At no time in the history of our State was the idea of home 
rule by the people more dominant among our statesmen than at 
the time of the adoption of the Constitution of 1846. By that in- 
strument many offices theretofore filled by appointment were to be 
filled by elections by the people. The system of small senatorial, 
assembly and judicial districts was inaugurated, and the aim wais 
to bring power home closely to the people as its purest and safest 
depository. 

As has been often said by judges, the Constitution was not a 
new system of government, but it was designed to embody and 
conserve institutions which the people had developed, to which 
they were habituated and which they had found most beneficent 
in operation and most conducive to their welfare. 

In some cases the framers of the Constitution named local 
officers and specified the mode of their election, as in section 17, 
article 6, and section 1, article 10, in reference to justices of the 
peace, sheriffs, county clerks and district attorneys. The func- 
tions of those officers were not specified, but it was not designed 
that they should exist without functions. An officer without office, 



17 

duty, function, power, would, in fact, be no officer. The purpose 
was not only to provide for the election of those officers, but in 
conserving home rule, to. clothe them with the general functions 
which, in the whole history of our State down to the adoption of 
the Constitution, they had exercjsed. As those officers are named 
in the Constitution, they have been called constitutional officers, 
and their offices cannot be abolished by the Legislature. Their 
functions njay be regulated and increased, and they may also be 
diminished, but not so as to impair their usefulness and efficiency 
as local officers; and so it has been decided by the courts of this 
State. The Constitution of 1821 provided that '' sheriffs and 
clerks of counties, including the register and clerk of the city 
and county of New York, shall be chosen by the electors of the 
respective counties." By an act of the Legislature in 1843^ certain 
judges of the Court of Common Pleas in the city and county of 
New York were authorized to appoint the clerk of that courtj and 
in Warner v. The People, 2 Denio, 272, it was held that that act 
was unconstitutional, on the ground that it took from the county 
clerk the substance of his office and transferred his most important 
duties to an officer to be appointed by judges and not chosen by 
the people ; and all that was said in the opinion written in that 
case has reference to such a state of facts. In The People v. 
Keeler/29 Hun [Supreme Court Reports], 175, the act, chapter 
251 of the Laws of 1882, was under consideration. The act pro- 
vided that the Albany county penitentiary should thereafter be 
the county jail of the county, and it required the sheriff to remove 
the prisoners from the building, then occupied as a jail, to the 
penitentiary. It made the superintendent of the penitentiary, who 
was appointed by the board of supervisors, the jailer, and gave 
him the custody and control of all persons confined therein. The 
act was assailed as unconstitutional, and it was held* that, in so 
far as it deprived the sheriff of the custody and control of the jail 
and the prisoners therein and gave such custody and control to the 
superintendent of the penitentiary, it deprived the sheriff of com- 
mon-law powers and duties pertaining to his office, and' violated 
the constitutional provision requiring sheriffs to be elected by the 
electors of the county. Here, again, the functions transferred to 
the new officer were some of the most substantial and important 
pertaining to the office of sheriff, without which he could not dis- 
charge many of the duties which had always theretofore attached 
to his office. Speaking of this case in 99 New York, 583, Judge 
Finch BSiid that "the powers and duties of the sheriff were so 
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curtailed or destroyed as practically to subvert his office and be- 
stow it on another." 

Justices of the peace at the time of the adoption of the Con- 
stitution of 1846 and for many years thereafter were a majority 
of the board of town auditors, and it was their duty, with the 
supervisor . and town clerk, to audit all accounts against the 
towns of which they weiie officers. This duty was taken away 
from them at one time and conferred upon a board of town au- 
ditors elected at the town meetings. This act took away from 
them very important functions and transferred them to other offi- 
cers, and yet, so far as I know, the act was never challenged on 
constitutional grounds. So, in 1846, and before and afterward^ 
justices of the peace constituted the board of excise of their town. 
This function of granting licenses to' keep hotels and sell intoxi- 
cating liquors was a very important one, and yet, by the Excise 
Act of 1896, this function was taken from them and transferred 
and vested elsewhere. That act came under consideration in the 
case of The People v. Murray, 149 N. Y. 367, and, while it was 
assailed on other constitutional grounds, there was no suggestion 
that it violated the Constitution by taking away from justices of 
the peace some of the functions which they had for a long time 
exercised. So an act passed in 1857 constituted a board of county 
excise commissioners in each county and transferred to it the func- 
tions previously exercised by the town excise board, composed of 
justices of the peace, and later excise commissioners were elected 
at town meetings, and the function of granting liquor licenses was 
vested in them. Justices of the peace, for many.years before 1846, 
and afterward, were in all the towns of this State inspectors of 
election at town meetings, but now that function has been taken 
away from them and conferred upon others in many towns in this 
State, li^one of these acts, so far as I know, was ever assailed 
as unconstitutional in that important functions were taken away 
from justices of the peace and transferred to other officers. Those 
acts interfering with important functions of justices of the peace, 
as they had been exercised for many years prior to 1846, left those 
officers with their most material functions and did not materially 
interfere with the system of home rule intended to be entrenched 
in the Constitution. 

In People v. Howland, 155. N. Y. 270, portions of the act, chap- 
ter 22 of the Laws 6i 1896, were assailed as unconstitutional on 
the ground that they deprived the justices of the peace of the 
town of Fort Edward of their constitutional functions. The a;ct 
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provided for the election at town meetings of a police justice, who 
vt^fis to receive a salary and have all the jurisdiction of a justice 
of the peace in criminal matters, atid also for the election of & 
police officer, as a town officer, who was also to receive a salary 
and ha^e all the functions of a town constable in criminal matters,' 
The act Aen provided that no justice of the peace in tliat towti 
should be compelled to issue process of any kind in any crimi'nal 
mattei*, ahd that if he did do so, he should receive no compensation 
therefor, and that no sheriff, under sheriff, deputy sheriff or con- 
stable sltoiild be compelled to execute any criminal process issued 
by any of the justices of the peace of the town, and if they did db 
so, they w^ere to have no compensation. The town justices were, 
therefore, left with all their jurisdiction in criminal matters un- 
impaired, but not obliged to act, and if they did act, they were 
denied all compensation, and none of the executive officers named 
were obliged to execute their criminal mandates. ' The provisional 
of the act asailed were held to be unconstitutional by a divided 
court. The real ground of the decision is a little uncertain, but I 
think the effect of the decision is that the Legislature atr 
tempted, by indirection and in evasion of the Constitution, to 
deprive justices of the peace, constitutional officers, of all their 
eriminal jurisdiction which they had always had, and thus pro 
tdnto to abolish the office, and that, as it could not wholly abolish 
the oftfee, it could not abolish such a substantial part of it. 

Supervisors are constitutional officers, article 3, se(»tion 26, of 
the jrfesent Constitution, kni so they were ulider the Constitu- 
tion of 1846. They are town officers, and, as members of the 
board of supervisors, also county officers. The act, chapter 89 
of the Laws of 1901, came under consideration in the case of The 
Peopie ex rel,, etc. v. The Board of Supervisors of Oneida County, 
recently decided. The act appointed certain commissioners who 
were authorized to sell the present court-house and county clerk's 
office in that county and to acquire a site and build a suitable 
building thereon for the use of the county as a court-house and for 
other public purposes, at an expense not exceeding $350,000. The 
act commanded the supervisors to provide the money needed to 
nieet all the expenditures of the commissioners under the act. The 
sole question of any importance involved in the case was the valid- 
ity of the act under the home-rule provisions of the Constitution, 
and Judge Andrews, presiding at the Special Term, in a very able 
opinion, held the act to be constitutional. He said : ^^ Super- 
visors are constitutionalofficers. Their rights and duties generallv 
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are such as had for many years existed at the time the Constitu- 
tion was adopted, and a law which deprived them of all their 
powers would, doubtless, be invalid. But, on the other hand, the 
Legislature may, to some extent, modify and regulate those pow- 
ers. The test is whether the act called in question is an attempt to 
evade the fundamental law, or whether it is merely a permissible 
modification of the supervisors' duties. (People v. Keeler, 29 Hun, 
J75 ; Astor v. The Mayor, 62 N. Y. 567 ; Matter of Application of 
The Mayor, 99 IST. Y. 570.) A statute depriving a board of super- 
visors of the power to build a certain court-house seems to me to 
belong to the latter class. It is a power that in the nature of the 
case may be seldom exercised by the board, and even when this 
power is taken away the board remains, substantially, the board of 
supervisors." The judgment ordered by Judge Andrews was 
unanimously aifirmed in the Appellate Division upon his opinion, 
and also by the Court of Appeals. It is quite true that a board of 
supervisors under the general laws does not often have occasion 
to build a court-house or other county building, but its power to do 
so is to be exercised whenever the exigency arises. The fact that 
it is rarely called upon to exercise the power can have no bearing 
upon the constitutional question, except !o show that the trans- 
fer of the power to other officials, leaving it with all its other func- 
tions, is not a substantial invasion of its constitutional preroga- 
tives, or a substantial impairment of the system of home rule in- 
tended to be guarded in the Constitution. 

In the City of Syracuse v. Hvhhard, 64 App. Div. 587, the 
facts were these: The city, in the year 1899, incurred liabilities 
in excess of the appropriations and the charter limitations. Under 
its charter is was not liable for the excess, and its then auditing 
body, the common council, was prohibited from auditing or paying 
the same. The act, chapter 402 of the Laws of 1901, was, there- 
fore, passed authorizing and directing the defendants designated 
in the act to audit all outstanding claims against the city which 
were incurred in 1899 and which the city was legally or equitably 
obligated to pay. The act was assailed as in violation of the home- 
rule provisions of the Constitution now under consideration. The 
claim was that the auditors named in the act were, in a real 
sense, city officers, as they performed exclusively city functions, 
which, in that city, had always been discharged by officers elected 
or appointed in the locality. The learned judge ^\Titing the opin- 
ion said : " The power of audit conferred upon the defendants 
and which, if anyjthing, made them city officers, was beyond the 
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auditing power possessed by the common council in 1899, or at 
the time of the adoption of the Constitution. So that if the exist- 
ence of the office, as a city office, is to be determined by the func- 
tions of the new officer, People v. Pinckney, 32 N. Y. 377-382jj 
it did not exist at the time the Constitution took effect and the 
restriction upon the Legislature would not apply." Then, after 
citing Asior v. The Mayor and other authorities, he said : " These 
authorities give support to the proposition that if the Legislature 
in providing for the accomplishment of a particular specific object 
which it has, power to accomplish designates. some person to per- 
form a specified duty that might be performed by a local city or 
to\vn officer, the fact that such person is charged with that duty 
does not make him a city or town officer within the meaning of the 
Constitution so long as the general duties or functions of the local 
officers are not interfered with." There the claims to be audited 
were such as the local auditors never had authority to audit, al- 
though they had the general function of auditing. Here the local 
assessors never had the authority to assess these franchises, 
although they had the general functions of assessing property, and 
the Special Franchise Tax Act left those functions untouched. 
The ground of that deciliion must be that in such a case there is no 
material or substantial invasion of home rule, and that thus the 
^Constitution has not been violated. 

In section 2, article 10, above quoted, the Constitution does not 
specify any city, town or village officer by name, and the provi- 
sion was not foi the benefit of any officer, but for the benefit of the 
municipalities. There had alw^ays been in this State down to the 
adoption of the Constitution certain municipal officers elected or 
appointed in the municipalities whose general functions were well 
understood. It was not the purpose of the framers of the Consti- 
tution to perpetuate those officers, but their purpose was to per- 
petuate their general functions for the purposes of home rule in 
the possession of officers, by whatever name known, elected or ap- 
pointed in the lo(*aHty. The offices of assessors, collectors, and com- 
missioners and overseers of highways, overseers of the poor and 
other local officers in cities, towns and villages could be abolished, 
and their general functions transferred to other officers under 
different names, but upon the sole condition that such new officers 
should be locally elected or appointed as provided in the section. 
So long as such functions remained strictly or substantially local 
so that the officer discharging them would, in fact and substance, 
be a local officer, they could not, by any legislative subterfuge, be 
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transferred to any officer appointed by the Governor or the Le^s- 
lature, or by any authority outside of the locality. 

The assessment of property for the purpose of taxation ha» 
always in this State been a function of local officers elected or ap- 
pointed in the locality where they discharged their duties, and 
tj^is;^ SVatem of, assessuaent is eiitrenched ,m>tbe Constitution to 
secure to the people the home rule to which they had always: been 
accustomed, and of which the people of our race have always been 
teiiacious. The Constitution does not concern itself with these 
officers or even with their functions, except as they conduce to home 
rule. The end aimed at is home rule, and so long as any act of the 
Legislature does not substantially impair the right of home rule^ 
there being no other objection, it cannot be successfully assailed. 
These views, I think, are sustained by the decisions in this State. 
In The People v. Draper, 15 N. Y. 632, the sedition of the Consti- 
tution now under consideration was very thoroughly discussed by 
very able judges. In that case the validity of the Metropolitan 
Police Act was challenged, which combined the four counties of 
New York, Kings, Richmond and Westchester, and provided for 
the appointment by the Governor of five police commissioners, 
who, with the mayors of New York and ^Brooklyn, were t6 have 
the appointment and control of the police force of the entire 
district. The court held that the commissioners thus appointed 
were not city officers, and that, therefore, the section of the Con- 
stitution above quoted was not violated. That case held, in effect^ 
iMat district officers or even .State officers could be ap^poiilt^d by 
- the Governor to discharge some important functions in cities which 
had before been discharged by city officers. It has been, several 
times followed and frequently cited as authority by the courts 
of this State, and, although it has been criticised, it has never 
been overruled. Its reach should not be extended beyond the 
precise case then before the court. The Legislature, for police 
purposes, combine into a district contiguous territory inhabited 
by people largely having common interest and business relations, 
whose welfare and safety it was supposed would be promoted 
by a common police force under one head. The municipalities 
were left with all their other powers, and that act was held not 
substantially to invade the right of hohie rule belonging to them. 

In People v. Pinchney, 32 N. Y. 377, it was held that the act 
of 1865, creating a metropolitan fire district, composed of the cities 
of Brooklyn and New York, and empowering the Governor to 
appoint the commissioners thereof, who were to have the entire 
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iiltoagement in the city of New York of the fire department, did 
not violate the home-rule provisions of the Constitution, for the 
reason that firemen were not officers within the meaninor of the 
Constitution, and the Draper case was approved. 

In Board of Health v. Heister, 37 N. -Y. 661, an act of the 
Legislature which, constituted the metropolitan; sanitary dis- 
trict, composed of the territory embraced within the metropol- 
itan police district, composed of the four counties above men- 
tioned, was assailed as unconstitutional; among other grounds, 
because it clothed the Governor with power to appoint the health 
commissioners for the district in violation of the home-rule pro- 
visions in the Constitution, and this contention was overruled 
on the authority of the Draper case. 

In The People v. Shepard, 36 N. Y. 285, an act creating a 
capital police district, composed of certain portions of Albany 
and Renesselaer counties and embracing within its bounds v^rious^ 
towns and villages and providing for the appointment by the 
Governor of the police commissioners, was held not to violate the 
Constitution, on the authority of the Draper case. 

In People v. Acton, 48 Barb. 524, affirmed in the Court of 
Appeals, the twelfth section of chapter 806 of the Laws of 1867, 
which transferred to the board of metropolitan police all the 
powers and duties conferred by law upon the mayor arid com- 
mon council and all other boards and officers of the city of New 
York (except the Metropolitan Board of Health) in respect to 
a lai'ge number of important matters, was held to contravene 
tttekoHie?-i?uIe provisions of the Constitution, above quoted, approv- 
ing, however, the Draper case, and that while- the Legislature 
might have the power to take the discharge of such duties from 
the riiayor and common council of New York, it could not do 
so without imposing them upon officers or boards locally elected 
or appointed. In the act thus condemned was a large and sub- 
stantial invasion of municipal right of home rule and local self- 
government. 

In People v. Raymond, 37 N. Y. 428, an act was under 
con s'l deration which authorized the Governor to appoint com-^ 
missioners of taxes and assessments for the city of New York, 
and it was held that the officers thus to be appointed were city 
officers, and that the act was, therefore, unconstitutional. The 
Draper case was referred to and recognized as authority for the 
point therein decided. 



24 

In the Board of Excise v. Barrie, 34 N. Y. 657, it was held that 
the act of 1866, creating a metropolitan board of excise, composed 
of persons appointed by the Governor, violated no provision of the 
Constitution. 

In People v. Bull, 46 N. Y. 57 ; People v. McKinney, 52 N. Y. 
374 ; People v. Crooks, 53 N. Y. 648 ; Bcdhbone v. Wirth, 150 
N. Y. 459 ; People v. Mosher, 163 N. Y. 32 ; i)ei;oy v. The City 
of New York, 36 N. Y. 449, and the Brenner case, recently d^ 
cided in the Court of Appeals, several acts of the Legislature were 
held unconstitutional, which, in various ways, sometimes directly 
and sometimes indirectly, deprived municipalities of the choice 
of their local officers in violation of the home-rule provisions of the 
Constitution. 

The act, chapter 638 of the Laws of 1873, to establish the 
Rensselaer police district, authorized the Governor to appoint the 
police commissioners of the district constituted by annexing to the 
city of Troy three small patches of sparsely settled territory, in all, 
less than a square mile; and in The People v. Albertson, 55- N. Y. 
50, the court held, considering all its pi'ovisions, that the act was 
really intended for the city of Troy alone, and that all else was 
merely colorable; that the police commissioners were really city 
officers, and that the act, therefore, violated the home-rule pro- 
visions of the Constitution and was unconstitutional. The Draper 
case was criticized by the judge writing the opinion, but not over- 
ruled, and it was left as authority for the precise point therein 
decided. As that case decided that the police commissioners were 
7'eally city officers who should, under the Constitution, be elected 
or appointed in the locality, it does not aid us much in the solution 
of the problem we now have in haiid. 

The act, chapter 564 of the Laws of 1865, conferred upon the 
commissioners of Central Park, appointed by the Governor, the 
exclusive care, management and control of portions of Sixth ave- 
nue and certain other streets in the city of New York for the 
purpose of regulating, grading and otherwise improving the same. 
Jn Astor v. The Mayor, 62 N. Y^ 567, that act was assailed on 
the ground that it violated the home-rule provisions of the 
Constitution by transferring to officers appointed, by the Gover- 
nor functions theretofore always discharged by local officers elected 
or appointed in the locality; and it was held that the act was 
valid, evidently on the ground that there was no material invasion 
of home rule, the local officers being left with their general powers 
over all the other streets and avenues in the city. Miller, J., writ^ 
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ing th(3 opinion of tte court, said: The act ^^does not transfer the 
general powers of local oflScers elected by the people which existed 
at the time of the adoption of the Constitution in violation of that 
instrument, or confer them upon other officers not elected, but 
merely confers authority in a particular case to perform acts which 
have an especial relation to, and connection with, the general 
purpose and design of the public improvement to carry out which 
th^ board of conamissioners was organized. It would be carrying 
the doctrine of non-interference with local officers far beyond 
any reported case to hold that in no case whatever could any of 
the powers existing in a local officer at the time of* the adoption 
of the. Constitution be taken away without violating the pro- 
visions cited. If the doctrine contended for is correct, it would 
be in conflict with the course of legislation in regard to the Cen- 
tral Park from its first organisation." 

The case of Astor v. The Mayor was followed in The People 
ex rel. Kilmer v. McDonald, 69 N. Y. 362, where it wajs held 
that an act, chapter 623, Laws of 1870, with subsequent acts 
amendatory thereof, constituting avenue commissioners named 
therein, for the purpose of widening an avenue in Saratoga 
Springs, was not unconstitutional as in conflict with section 2 
of article 10 of the Constitution. Eapallo, J., writing the opin- 
ion of the court, said : " These comnlissioners do not .take the 
place of the commissioners of highways, but are appointed for 
the special purpose of exercising a power, which is undoubtedly 
possessed by the Legislature, of widening a certain designated 
avenue, by proceedings different from those which could be taken 
by the commissioners of highways under existing general lawf* 
of the State. The commissioners of highways still continue in 
office and the charge of the avenue thus widened devolves upon 
them after the fulfillment of the office of the avenue commis- 
sioners." 

In The People ex ret, etc, v. Cheritree, 6 T. & C. 473, it was 
held that the acts, chapter 623 of the Laws of 1870; chapters 
293 and 500 of the Laws of 1872, for laying out certain avenues 
and streets in Saratoga Springs, by commissioners appointed 
in the act of 1870 were not unconstitutional. In Havlon v. 
The Supervisors of Westchester, 57 Barb. 388, it was held, on 
the authority of the Draper case, that the Legislature had power 
to appoint commissioners to lay out an avenue in a town, although 
there were alreadv three commissioners of hishwavs in such town 
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coj^peteiit to act, and that such commissioners were not toVTO 
officers. 

I have now examined the principal authorities from the courts 
of this State touching the question now under consideration^ 
and also the statutes therein considered. From the foundation 
of our State government almost yearly there have been fre- 
quent invasions by the Legislature and under statutes enacted 
by it of the rights of municipal home rule fully as serious as 
that made by the Special Franchise Tax Law, which, so far as 
I can find, have gone unchallenged in the courts. The Legis- 
lature has either appointed or authorized the Governor to appoint 
park commissioners, court-house commissioners, water commis- 
sioiiers, bridge commissioners and highway commissioners, in 
many cases thus interfering, to some extent, with the functions 
of local officers. It has from time to time diminished the powers 
and duties of constitutional local officers, such as sheriffs, justices 
of the peace and supervisors, thus depriving them of some of the 
functions they had prior to 1846. • 

The cases from other States to which my attention has been 
called shed no new or further light upon this question. Some of 
them arose under different constitutional provisions, nearly all 
of them bear upon phases of the questions of home rule and local 
self-government embodied ^n fundamental law, about which there 
is no longer dispute in the courts of this State. They deal with 
statutes whidi took from local officers a large share of their 
functions and transferred them to officers appointed by the Legis- 
lature or Governor, or authorized the appointment of purely local 
officers in the same way. They are a class of cases of which the 
Raymond case, the Bull case and other like cases, the Keeler case, 
the Albertson case and the Howland case, above referred to, are 
typical. 

In consideration of all the authorities to which my attention 
has been called, it is difficult, and, probably, impossible to formu- 
late a general rule by which we can always accurately deter- 
mine when the home-rule provisions of the Constitution have 
been invaded. While many cases may be put into a class domi- 
nated by decisions already made, there will always be border- 
cases which must depend upon the facts they present and in the 
solution of which analogies, general principles and public policy 
must be resorted to. In the case of constitutional officers, so 
called, their functions cannot be entirely taken away. In the 
case of the local offices in cities, towns and villages, provided 
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for in that portion of section 10 now under consideratioin,,; they 
can be abolished, but their substantial functions must reznaiu 
ii3L offic^^ locally elected or appointed so as to preserve sub- 
stantial home rule as it existed prior to 1846 and afterward. 
Those functions are not defined, they may be modified or regu- 
lated, but must be left, so far as needful to secure substantial 
home rule, to the people living in the municipal divisions named. 
They cannot be taken away directly or indirectly or by aniy 
legislative subterfuge, but so long as they remain so that it can 
be said with truth that home rule is left to the localities, no 
complaint on constitutional grounds can be made of legislative 
invasion. The question in every case arising under these home- 
rule provisions is, has the Legislature taken aw;ay from ojKcers 
elected or appointed in the locality any function essential to 
home rule? If it has, its acts must be condemned; if it has 
not, the act must stand. As some of the cases above referred 
to show, the Legislature may take away from local officers some 
of the functions they have always exercised without materially 
impairing municipal home rule. The Legislature has taken from 
sheriffs the right and duty, which they always before possessed, 
to hold and execute convicted murdefrers and conferred that 
right and duty upon State officers. They still remain sheriffs 
with their substantial function unimpaired. It can take away 
from justices of the peace jurisdiction and functions which they 
always exercised and they still remain justices for the sub- 
stantial purposes of home rule. It can take from highway com- 
missioners functions which they had always exercised over cer- 
tain streets and bridges and confer such functions upon officers 
appointed outside of the locality under its authority. It can^ 
to some extent at least, take away from cities the managynent 
and c(»itrol of their parks without depriving them of the sub- 
stantial rights of home rule. It can take away from jBuper- 
visors some of the functions which they had always exercised 
and from boards of gupervisors the right to build the public 
buildings needed for the use of their county, and they are still 
left with the great body of home-rule functions. The Transfer 
Tax Lew is, undoubtedly, constitutional, although the locialities 
have nothing whatever to do with the appraisal of the property to 
be taxed, or the levy, or the disposition of the taxes. It does 
not matter that this tax is really a tax upon the right of 
succegsion, it is, nevertheless, a tax and its amount is deter- 
mined by valuing property. Before the death of the owner it 
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'Was assessed by local assessors to him, after his death and the 
ownei'ship has passed to others it is appraised to furnish the 
basis of taxation by officers not elected or appointed in a locality 
like local assessors. This is no material invasion of home rule. 
The assessors nnunn with substantially all the functions they 
ever exercised. There is a body of home-rule functions intended 
to be protected by the Constitution, and so long as those func- 
tions are left to local officers, so that in every real sense home 
rule and local self-government, as it existed prior to 1846, is 
preserved, no complaint can be made of legislative usurpation. 

So that in any particular case it may be a matter of the degree 
and the extent of the invasion. It is no answer to these views to 
Bay that if the Legislature can take away some of the functions 
of a local officer it may take them all aw^ay and thus create com- 
plete centralization of power at Albany. My reasoning and all 
the authorities show that this cannot be done. There can be a 
vast centralization of power at Albany within the pale of the 
Constitution which may be very unwise and yet not unconstitu- 
tional, and the only remedy for this is in the hands of the people 
who are the real sovereigns and who can, however temporarily 
swayed, be trusted to conserve the fundamental principles upon 
which our republican institutions rest and to promote the gen- 
eral welfare. 

Now, does the Special Franchise Act substantially invade the 
home-rule rights of cities, towns and villages ? Are they in any 
material manner deprived of local self-government ? The fran- 
chises taxed under the act were never before taxed. (Smith v. 
The Mayor, 68 N. Y. 552 ; People ex rel., etc., v. Commiseioners 
of Taxes, 104 N. Y. 240; People ex rel,, etc., v. Coleman, 126 
N. Y. 443 ; People ex rel, etc., v. Barker, 146 N. Y. 304, and 
The People ex rel., etc., v. Barker, 152 IT. Y. 47.) It is true that 
they were property, but they were not so specified in the statutes 
relating to assessments and taxation that they could be assessed or 
taxed. They are intangible property generally without the 
market or salable value other real estate has for the guida,nce of 
local assessors. They most always extend through several tax- 
ing districts and frequently through several municipalities. It 
is, at least, very difficult to assess their value. With the best 
c^^ 8 '^vantages and with the aid of expert skill and great experi- 
ence and study it is difficult, if not impossible, to reach a satis- 
fy «^tory basis for their valuation. We know from our observa- 
tion and experience how incompetent local assessors are to deal 
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with such property generally not wholly within any assessment 
district. Under such circumstances, with this new species of 
property, generally having no precise circumscribed situs like 
other real property, the Legislature in this act made this prop- 
erty taxable and committed its assessment to the State Board of 
Tax Commissioners, who can study the problems involved in the 
assessment and call to their assistance expert aid and resort to 
all needed sources of information as to values. Having all the 
franchises in the State to assess, they can obtain knowledge and 
skill in valuing such property which local assessors could never 
be expected to obtain. How can it be said that, as to this new 
species of taxable property thus circumstanced, the localities 
have been deprived of local self-government by the law in question ? 

But it is said on behalf of the relators that the tangible prop- 
erty used in the streets- in connection with these franchises was 
before assessable by the local assessors and that, therefore, the 
function of assessing such property could not be transferred to 
State officers. It is true that this tangible property was before 
taxable, but it is intimately connected with the franchises. 
Indeed, it has very little value without the franchises and would 
have no existence but for the franchises, and the franchises 
would be of no value without tangible property to operate them, 
and so they are inseparable. (People v. O'Brien, 111 N. Y. 1.) 
I do not believe that, taking the assessment of these two kinds 
of property from the local assessors was a substantial violation 
of the right of local self-government. 

It is true that the property thus assessed is of great value in 
the cities of New York and Brooklyn and throughout the State, 
but they constitute but a small fraction of the property of the 
whole State. Notwithstanding the subtraction made by this act 
from the functions of the local assessors, they still remain assessors 
with the great body of their functions untouched and the self- 
government of the localties is not seriously or materially impaired. 
The assessments as made by these State officers are to be placed by 
the local assessors upon their assessment rolls and then the taxes 
to be levied in the localities are to be apportioned to the same by 
local officers, and they are to be collected and disposed of like other 
taxes by local officers. 

I do not wish to be misunderstood. I do not hold that every 
little violation of the Constitution can be condoned. No real vio- 
lation can be. Where a statute is challenged as violating the 
Constitution the question must always be, is there a violation? 
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And when there are definite constitutional provisions no depar- 
ture whatever from them can be allowed. I mean such provi- 
sions as are found in sections 1, 2 and 6 of article 1, and in m^y 
other sections of the Constitution. 

I do not think that the fact that the writ of certiorari to 
review these assessments is required to be directed to the State 
Tax Commissioners alone and that no local officials are made 
parties to the proceedings has any bearing upon this constitu- 
tional question. All right of review, except before the commis- 
sioners themselves, could have been withheld. They are the 
proper parties to represent the State, and all parties interested 
in upholding the assessments. 

My conclusion is, therefore, that there is not, by the Special 
Franchise Tax Act, such a clear violation of the home-rule pro- 
visions of the State Constitution as authorizes any court to pro- 
nounce it invalid on that ground. 



FEDERAL CONSTITUTION. 

Eabl, Referee. — I will, in this opinion, examine the conten- 
tion of the relators that the Special Franchise Tax Act, chapter 
712 of the Laws of 1899, violates the provision of the Federal 
Oonstitution forbidding the State to pass any "law impairing 
the obligation o£ contracts." The arguments and illustrations 
bearing upon this contention have been so numerous (as well as 
able and ingenious) that it must not be inferred because some 
of them have not been noticed in this opinion that they have 
been overlooked, as I have given all of them careful consideration. 

These franchises were all granted by municipalities under 
statutory authority, or by the State, and the terms and condi- 
tions of each grant were specified in the law or ordinance grant- 
ing the same. The grantees were required to pay, as a considera- 
tion, or in full satisfaction, a gross sum, or annual sums, or a 
percentage on receipts, or license fees, and generally to conform 
to other* conditions and stipulations contained in the grants more 
or less burdensome in the use of the franchises granted. These 
were all considerations for the grants {Mayor, etc. v. Second 
Avenue Railroad Company, 32 N. Y. 261), and most of them 
were periodical or continuous during the existence of the franchise 
rights granted. While the grantees were under continual obliga- 
tions of some sort, the grantors were under no obligation to do 
anything subsequently to the grants, except what every grantor 
is bound to do, to wit, not to nullify or impair the grant. So 
far as concerns the grantors, the grants were executed grants, 
while, on the part of the grantees, the obligations were generally 
executory, and thus these grants were contracts in a broader setise 
than grants completely executed on both sides when made. (State 
of New York v. The Mayor, etc., 3 Duer 119 ; Brooklyn Central 
Railroad Company v. Brooklyn City Railroad Company, 32 if. 
Y. 264; Mayor, etc. v. Second Avenue Railroad Company, 
supra*) There were no stipulations or provisions in any of these 
grants about taxes or in any way exempting the grantees from 
taxation for and on account of the franchises granted. 

The franchises were, in every sense, property in their nature 
usable, vendable, transferable, inheritable under the laws of the 
State, and thus constituted real wealth in the ownership of the 
grantees. {People v. O'Brien, 111 N. Y. 1 ; The People ex rel. 
etc. V. Deehan, 153 N. Y. 528 ; Ingersoll v. Nassau Electric Rail- 
road Company, 157 N". Y. 453.) But they were not, prior to 
1899, taxable for the reason that they were not described or desig- 
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nated as property for the purposes of assessments and taxation 
in the tax laws of the State. {Smith v. The Mayor, 68 N". Y. 
552 ; People ex rel. Panama Railroad Company v. Commissioners 
of Taxes, 104 N. Y. 240 ; The People ex rel. Union Trust Com- 
pany V. Coleman, 126 N. Y. 443 ; People ex rel. Manhattan Rail- 
road Company v. Barker, 146 N. Y. 304; Same v. Same, 152 
N. Y. 417.) 

The act of 1899 is not a special law subjecting these franchises 
to taxation, but it is a general law amending the General Tax 
Law. It amends subdivision 3 of section 2 of that law so as to 
read as follows, the words in italics being new: : 

" The terms * land,' ^ real estate,' and * real property,' as used 
in this chapter, include the land itself above and under water^ 
all buildings and other articles and structures, substructures and 
superstructures, erected upon, under or above, or affixed to the 
same; all wharves and piers, including the value of the right 
to collect wharfage, cranage or dockage thereon; all bridges, all 
telegraph lines, wires, poles and appurtenances; all supports 
and inclosures for electrical conductors and other appurtenances 
upon, above and under ground; all surface, undergroimd or 
elevated railroads, including the value of all franchises, rights 
or permission to construct, maintain or operate the same in, 
under, above on or through, streets, highways, or public places; 
all railroad structures, substructures and superstructures, tracks 
and iron thereon; branches, switches and other fixtures per- 
mitted or authorized to be made, laid or placed in, upon, above 
or under any public or private road, street or ground; all mains, 
pipes and tanks laid or placed in, upon, above or under any 
public or private street or place for conducting steam, heat, 
water, oil, electricity or any property, substance or product 
eApAble of transportation or conveyance therein or that is protected 
tibereby, including the value of all franchises, rights, authority or 
permission to construct, maintain or operate, in, under, ahove, 
upon or through^ any streets, highways or public places, any mains, 
pipes, tarJcs, conduits, or wires, with their appurtenances, for 
conducting water steam, heat, light, power, gas, oil, or other 
substance, or electricity for telegraphic, telephonic or other pur- 
poses; all trees and underwood growing upon land, and all mines, 
minerals, quarries, and fossils in and under the same, except 
niines belonging to the State. A franchise, right, authority or 
permission specified i/n this subdivision shall for the purpose of 
taxation be known as a ' special franchise.' A special franchise 
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shall be deemed to include the value of the tangible property of a 
person, copartnership, association or corporation situated in, upon, 
under or above any street, highway, public place or public vmters 
in connection with the special franchise. The tangible property 
so included shall be taxed as a part of the special franchise. No 
property of a municipal corporation shall be subject to a special 
franchise, tax." 

Then further amendments provide for the annual assessment 
of the special franchises by the State Board of Tax Commis- 
sioners, for a review before them, for a writ of certiorari to 
review in the courts their final determination and for placing 
upon the assessment roll, prepared by the local assessors, the 
assessments so made by the State Board. It also provides as 
follows : 

"Deductions from special franchise tax for local purposes. — 
If, when the tax assessed on any special franchise is due and 
payable under the provisions of law applicable to the city; town 
or village in which the tangible property is located, i1 shall 
appear that the person, copartnership, association or corjjoration 
affected has paid to such city, town or village for its exclusive 
use within the next preceding year, under any agreement there- 
for, or under any statute requiring the same, any sum based 
upon a percentage of gross earnings, or any other income, or 
any license fee, or any sum of money on account of such special 
franchiser' graBiledi;o or.poss€js^e^ by :puch. person, copartnership, 
association; or corporation, which payment .was in the nature of 
a tax, all amounts so paid for the exclusive use of such city, 
town or village except money paid or expended for paving or 
Impairing of pavement of any street, highway, or public place, 
shall be deducted from any tax based on the assessment made 
by the State Board of Tax Conunissioners for city, town or vil- 
lage purposes, but not otherwise ; and the remainder shall be the 
tax on such special franchise payable for city, town or village 
purposes. The chamberlain or treasurer of a city, the treasurer 
of a village, the supervisor of a town, or other officer to whom 
any sum is paid for which a person, copartnership, association, 
or corporation is entitled to credit as provided in this section, 
shall, not less than five nor more than twenty days before a tax 
on a special franchise is payable, make and deliver to the 
collector or receiver of taxes or other officer authorized to 
receive taxes for such city, town or village, his certificate show- 
ing the several amounts which have been paid during the year 
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ending on the day of the date of the certificate. On the receipt 
of such certificate the collector, receiver or other officer shall 
immediately credit on the tax roll to the person, copartnership^ 
association or corporation affected the amount stated in such cer- 
tificate, on any tax levied against such person, copartnership, as- 
sociation or corporation on an assessment of a special- franchise 
for city, town or village purposes only, but no credit*. shall be 
given on account of such payment or certificate in any other 
year, nor for a greater sum than the amount of the special fran- 
chise tax for city, town or village purposes, for the current year ; 
and he shall collect and receive the balance, if any, of such tax 
as required by law." 

The act does not levy tax upon these franchises, but taxes^ 
are to be levied upon them under the general laws of the State 
in the same manner as upon other property placed upon the 
assessment rolls. 

The taxing power of the State is practically unlimited. Every- 
thing that is really property of value to the owner may be taxed 
in common with all property, unless plainly exempted from taxa- 
tion by some sort of valid contract. But a burden imposed upon 
property for public purposes under the guise of taxation, the 
purpose or necessary effect of which is arbitrarily to confiscate 
property or to impair contracts, cannot be upheld. 

It is conceded that if the city or the State had exacted froni 
these corporations for the use of their franchises additional con- 
dfitions, or further payments than originally stipulated, such 
exactions would have been illegal as impairing the obligation 
of contracts. While the franchises belong to the State, they 
were public property held like other public property for the 
benefit of the whole people of the State, or for the benefit of 
the people living in the locality where they had their situs. But 
when they were granted they became private property like gj:her 
private . property and became a part of the mass of property 
within the State in private ownership segregated from the pub- 
lic ownership and there is no reason of public policy founded 
upon their nature to condemn their taxation. 

All the lands in this State are held in some way under grants 
from the State. In most cases the grantees pay what at the 
time was considered an adequate and full consideration for the 
lands granted. It would be a novel proposition to contend now 
that the lands thus granted — grants being in law contracts — 
could not be taxed like the mass of other property* Suppose 
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the State leased land for a long term of years, or in perpetuity, 
for rent to be paid, or other considerations to be performed 
annually, will any one seriously contend that such lands could 
not be taxed without the impairment of the obligation of con- 
tracts? And yet there would be there, as here, a continuous 
contract on the one part not to annul or interfere with the 
lease, and on the other part to pay the stipulated rent. Lands 
thus granted or leased no more enter into the general mass of 
property and private ownership than these franchises granted to 
individuals or corporations. 

It is not true that a State cannot tax its own executory con- 
tracts or municipal executory contracts. Unless there is a stipu- 
lation in bonds issued by the State or a municipality exemp- 
ting them from taxation, they are taxable in the hands of the 
owners like the notes or bonds of individuals or corporations. 
(The People ex rel, Manhattan Fire Ins. Co, v. The Commis- 
sioners, 76 N. Y. 64.) And such taxation does not impair the 
obligation of such contracts. While such bonds stipulated for 
the payment of definite interest, they are property and taxable 
as such like other property. No part of the interest can be with- 
held under the guii^e of taxation. The contract must be per- 
formed as made and_after the interest has been paid to the per- 
son entitled, then the money so paid becomes taxable like other 
personal property belonging to such person. The tax upon these 
franchises is not an additional compensation .for them, exacted by 
the State, but it is burden imposed upon them, as upon all other 
property, for the support of the government which protects them 
and makes their use valuable. 

So I cannot perceive how it can be successfully contended that 
these franchises cannot be taxed by the municipalities and the 
State like other property without impairing the obligation of 
contracts, and no authority has been brought to my attention 
of holding such contention. The Mayor v. Second Avenue Rail- 
road Co, 32 N. Y. 261), and the Mayor v. Third Avenue Railroad 
Co. (33 X. Y. 42), were cases wherein the city undertook to 
exact from the railway companies license fees beyond those 
stipulated in the original contracts and are no authority what- 
ever for the contention that the State or the city cannot impose 
taxes upon such corporations for their franchises. The City of 
Walla Walla v. Walla Walla Water Co. (172 TT. S. 1), The 
Little Falls Electric and Water Co. v. The City of Little 
Falls (102 Fed. Kep. 663), Neiv Orleans Gas-Light Co. v. 
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Louisiana Light, etc, Co. (116 U. S. 650), Neiu Orleans Water- 
Worlcs Co. V. Rivers (115 U. S. 674), Louisville Oas Co. v. Citi- 
zens' OaS'Light Co. (115 U. S. 683), St. Tammany Water-Works 
Co. V. New Orleans Water-Works Co. (120 TJ. S. 64), Chicago v. 
Sheldon (9 Wall. 50). Coast Line Railway Co. v. Mayor of Savan- 
nah (30 Fed. Eep. 646), Western Paving, etc., Co. y. Citizens' 
Street Railway Co. (128 Ind. 525), North Western Telephone 
Co. V. City of Minneapolis (83 N. W. E. 572), City Railway Co. 
V. Citizens' Street Railway Co. (166 U. S. 577), Los Angelos v. 
Los Angelos Water Co. (177 U. S. 558), and the recent case in the 
United States Supreme Court (City of Detroit et al. v. Detroit 
Citizens' Street Railway Co.), are all cases where an attempt was 
made by cities to change or destroy contracts under Avhich fran- 
chises had been granted, and, as I conceive, in no way reach the 
question of taxation of the franchises as property like other tax- 
able property. 

The case of Murray v. Charleston (96 U. S. 62) is much relied 
on by the relators, but it is very far from an authority for their 
contention. There the city of Charleston had issued stock, gen- 
erally called bonds, agreeing therein to pay the principal, together 
with six per cent interest, payable quarterly. The city was au- 
thorized by its charter " to make such assessments on the inhabi- 
tants of Charleston, or those who held taxable property within 
the same, for the safety, convenience, benefit and advantage of 
the city as shall appear to them expedient,'^ and, claiming to act 
under that authority, the city passed ordinances to the effect that 
the holders of its stock should be assessed the value thereof and' 
that the amount of the tax, by virtue of such assessment^ in each 
case should be deducted by the city treasurer from the amount 
of interest payable upon the stock before payment and that the 
balance only after such deduction should be paid. It was held 
that the stocks could be taxed by the city like other personal prop- 
erty, but not in such wise as to impair the obligation of the con- 
tract; that the city was bound to pay the six per cent, and the 
whole of it, and could in no other way discharge its obligation; 
that it could not withhold a portion and discharge its obligation 
by paying over the balance ; that, it was bound to pay over the in- 
terest, and not until after such complete payment and the money 
had become the property of the payee and under his control could 
it be seized for a tax against it. The judge writing the opinion 
aaid : " The obligation undertaken, therefore, was both to pay the 
interest at the rate specified and to pay it to the plaintiff. Such 
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was the contract and such was the whole contract. It contained no 
reservation or restriction of the duty described, but the city or- 
<linances, if they can have any force, change both the form and 
ihe effect of the undertaking. They are the language of the prom- 
isor. In substance, ihey say to the creditor, true, our assumption 
was to pay you quarterly a sum of money equal to six per cent 
per annum on the debt we owe you, such was our express engage- 
ment, but we now lessen our obligation. Instead of paying all the 
interest to you we retain a part of it ourselves and substitute 
ther part retained for a part of what we expressly premised you. 
^ * * Is, then, property which consists in the promise of 
a State or of a municipality of a State beyond the reach of taxa^ 
tion? We do not affirm that it is. A State may, undoubtedly, 
tax any of its creditors within its jurisdiction for the debt due to 
him and regulate the amount of the tax by the rate of interest 
the debt bears if the promise be left unchanged. A tax thus laid 
impairs no obligation assumed. It leaves the contract untouched, 
but until payment of the debt or interest has been made as stipu- 
lated, we think no act of State sovereignty can work an exonera- 
tion from what has been promised to the creditor, namely, payment 
to him without a violation of the Constitution. The true rule of 
every case of property founded on contract with the government 
is this : It must first be reduced into possession and then it will 
become subject, in common with other similar property, to the 
right of the government to raise contributions upon it. It may 
be said the government may fulfil this principle by paying the 
interest with one hand and taking back the amount of the tax with 
the other, but to this the answer is that to comply truly with the 
rule the tax must be upon all the money of the community, not 
upon the particular portion of it which is paid to the public 
creditors, and it ought, besides, to be so regulated as not to include 
a lien of the tax upon the fund. The creditor should be no other- 
wise acted upon than as every other possessor of money, and, con- 
sequently, the money he receives from the public can then only be 
a fit subject of taxation when it is entirely separated and thrown 
indistinguishable into the common mass." 

(See comments upon this case in 76 N. Y. 64, above cited.) 
That case really upholds this taxation.. These franchises have 
forever gone from the bity into the possession, control and 
private ownership of the grantees and are a part of the common 
mass of private property in the State, and, as such, are taxable 
without the violation of the obligation of any contract 
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In the case of Hartman v. Greenhow, 102 U. S. 072, the court, 
considered the funding act of the State of Virginia, which pro- 
vided that the coupons attached to the bonds issued by the 
State in pursuance of that act should be receivable* at and after 
maturity for all taxes, debts and demands due the State, and 
that this should be expressed on their face. After the issuance 
of its bonds in accordance with the act, the Legislature of Virg^inia 
passed another act declaring that thereafter it should not be 
" lawful for the officer charged with the collection of taxes or other 
demands of the State " then due or which should thereafter be- 
come due '' to receive in payment thereof anything else than sjold 
or silver coin, United States treasury notes, or notes of national 
banks of the United States." Here was a plain violation of the 
contract and the act was held to be unconstitutional. Subsequently 
the Virginia Legislature passed still another act providing that 
from the interest payable out of the treasury on those State bonds 
there should be retained a tax equal in amount to fifty cents per 
hundred dollars of their market value, and that it should be the 
duty of every officer of the State charged with the collection of 
taxes to deduct from the matured coupons which might be tendered 
to him in payment of taxes or other dues to the State such tax 
as was or might thereafter be imposed on the bonds. This act was 
in the same case held to be unconstitutional as impairing the obli- 
gation of contracts, following the case of Murray v. Charleston^ 
above cited. 

Th'^ Federal Constitution y3rovides that Federal judges shall 
" receive for their services a compensation which shall not be 
diminished durino^ their continuance in office." During: the Civil 
War an income tax, a specific tax, was imposed upon the salaries 
of these judges and the disbursing officer was required to deduct 
such tax from their salaries before payment, simply paying the 
balance. The judges protested against the deduction of the 
tax ill the payment of their salaries on the ground that it was 
a diminution of their salaries, and the protest was allowed on 
the opinion of the Attorney-General, who said : '^ A, specific tax 
by the United States upon the salary of an officer to be deducted 
from the amount which otherwise would by law be payable as 
such salary is, in my opinion, a diminution of the compensation 
to be paid to him " prohibited by the Constitution, and he cited 
Dohh'ns v. Thr Commisfiioner of Erie Conniy fin Peters, 4^5V 
and Pacific Insurance Company v, Soule (7 Wall. 434). This 
conclusion was reached on the same principles which guided the 
court in the case of Murray v. Charleston. It was the duty ofj 
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the United States to pay the whole salary and then, having paid 
it, the money thus paid at once became taxable like other prop- 
erty. The salaries could not be thus diminished by withholding 
a part thereof on any pretext. But so soon as the constitutional 
obligation was discharged by payment and the salary had passed 
into iho owneri-hip of the jndgo it becam3 taxable like other prop- 
erty. Here these franchises have passed to these corporations and 
they own them as their private property by an absolute indefeas- 
ible title and they may be taxed like other property. 

In New Orleans City and Lake Railroad Company v. New 
Orleans (143 U. S. 192) it was held that a city ordinance 
imposing, pursuant to a statute of the State, a license tax upion 
the business of running cars for the transportation of passen- 
gers did not impair the obligation of a contract made before- 
the passage of the statute by which the city sold to a railroad 
company for a large price the right of way and franchise for 
twenty-five years to run a railroad over certain streets and 
according to certain regulations, and the company agreed to pay 
to the city annually a real estate tax and the city bound itself 
not to grant during the same period a right of way to any other 
railroad company over the same streets. The sole authority re- 
lied upon in that case by the plaintiff in error w^as Gordon v. 
Appeal Tax Court (3 How. [U. S.] 133), which is also cited 
here by counsel for the relators. Mr. Justice Gray, writing the 
opinion in the Wew Orleans case, spoke of the Gordon case as 
follows: ^^ In Gordon v. Appeal Tax Court (3 How. 133), upon 
which plaintiff in error much relied, the only point decided was 
tKat an act of the Legislature continuing the charter of a bank 
upon condition that the corporation should pay certain ' sums 
annually for public purposes, and declaring that upon its accept- 
ing and complying with the provisions of the act the faith of the 
State was pledged not to impose any further tax or burden upon 
the corporation during the continuance of the charter, exempted 
the stockholders from taxation on their stock, and so much of 
the opinion as might, taken by itself, seem to support this writ 
of error, has been exT)lained or disapproved/' citino: the cases. 
To the same effect is the Delaware Railroad Tax (18 Wall. 206). 

This franchise tax takes away nothino^ granted and it impairs 
no contract. The imposition of the tax is not an effort to exact 
more compensation for the franchises, but to compel the o\\Tiers 
thereof to pay, in common with other owners of pro])erty, their 
share of the public burdens. 
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It is said that the right to tax is the right to destroy, and 
hence that if the Legislature can tax these franchiseib it can 
practically destroy them, and hence nullify its grants. This 
legislative power is theoretically true and in theory reaches all 
legislative and municipal grants, but there is no danger from 
such a power in general laws imposing taxes upon all property. 
If it were attempted by special legislation, the courts could 
extend their protecting arm and stay confiscation under the 
guise of taxation, and if attempted by general laws, the people 
would find a remedy. 

If the argument of the relators is to be carried to its logical 
results, then the State could never tax any franchises of any 
kind granted by it without impairing its contracts, and the 
millions which have been taken from corporations under fran- 
chise tax laws in all parts of this country during the past twenty 
years have been taken in violation of the Federal Constitution 
and have been illegally exacted. 

It is said that these franchises cannot now be taxed because 
they were not taxable at the time they were granted. They were 
not by any law or contract exempted from taxation. .They were 
property of immense value under the protection of the govern- 
ment and there was no reason in their nature for exempting 
them from ta^^ation. There was no contract expressed or im- 
])]ied they should never be compelled to bear their share of 
public burdens like other property. . The Legislature, having 
unlimited power of taxation, may increase taxation and may 
bring within its scope new kinds of property values and thus 
disappoint the plans and expectations of many in all business 
relations. It may for the first time impose succession or transfer 
taxes, income taxes and many others that can be imagined and 
thus disturb business relations, investments of property and con- 
tracts between individuals in reliance upon existing laws, and 
.yet such taxes cannot be condemned as violating the obligation 
of contracts. Persons who deal with the State and take grants 
from it do so with full knowledge of its power of taxation, and 
if they wish to be exempt from taxation as to any property or 
rights derived from the State, they must acquire such exemption 
by unmistakable stipulations in their contracts. 

There are among these franchises some which were granted 
upon considerations which were stated in the grants to be in 
full compensation for the franchises granted, thus showing that 
the considerations were compensation for the property granted. 
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No just inference can be drawn from this that the considerations 
were in full or instead of taxation in common with other prop- 
erty. The grantees of such franchises are in no better or other 
condition as to taxes than the grantees of other lands of the 
State for full compensation. 

In examining this claim for exemption from taxation I could 
not be unmindful of the rule frequently laid down by the courts 
in forcible language, that such a claim must be clearly established 
and cannot be sustained by doubtful or uncertain implications. 
The claimants must point to some contract, clearly giving it in 
j>lain and unambiguous language, showing the unmistakable in- 
tention of the parties. All doubts upon the question must be 
resolved in favor of the right of taxation. (People ex rel. M, F. 
Ins. Company v. The Commissioners,' 76 N". T. 64 ; People ex reL 
etc. V. Davenport J 91 N. Y. 574; Covington & Lexington Twrn- 
pihe Go. V. Sandford, 106 TJ. S. 578 ; Wills v. Savannah, 181 
U. S. 639.) 

My conclusion, therefore, is that the assessment and taxation 
authorized under the act of 1899 upon the 'special franchises 
therein described (^o not impair the obligation of contracts. 



IMPRACTICABILITY OF THE ACT. 

Earl, Eefebee. — In this opinion I will deal with the conten- 
tion of the relators that the act is impracticable and therefore 
a nullity. The contention is stated in these words : " A special 
franchise has no ascertainable value beyond the value of the 
tangible property in connection with it. The right to use the 
streets cannot be valued. Its value cannot be separated from 
the value of other property and rights. Hence the act which 
requires a State board to value each special franchise requires 
an impossibility and cannot be executed." 

If the contention that the act is impossible of execution be 
well founded, then no authority is needed to show that it can- 
not have operation, and yet these authorities may be cited to 
that effect. (Black on Statutes, 99 ; People ex rel, N. Y. C. £ EL 
R. R. Co, V. Morgan, 168 N. Y. 1 ; Aioghes Case, 1 Bland [Mary- 
land], 46; Ward v. Ward, 37 Texas, 389; Chaffee's Appeal, 56 
Mich. 244; State v. PaHlow, 91 IST. C. 550; Drake v. Drake, 4 
Dev. 110.) 

The argument made in favpr of this contention was very able 
and foroible and yet it has not convinced me. The law com- 
mands these oflScers to value these franchises for the purpose 
of taxation and it lays down no rules or methods to guide them 
in the discharge of their i^ties. The law constitutes the special 
franchises real estate and they are left to ascertain the value 
of such real estate, using all the rules and means of information 
which local assessors may call to their aid in valuing other real 
estate. They are not required to resort to what in legal pro- 
ceedings would be called legal evidence. They may act upon 
hearsay they may take the judgment of others, they may con- 
sult experts and result to all the tests and information which 
they think will aid them in reaching the value with sufficient 
accuracy for the purpose of taxation and they certainly can resort 
to all the means and evidence for the guidance of their judgment 
which private persons might use to reach the values of similar 
property in which they propose to invest their money. They may 
consider the cost of reproduction, the amount of business, the 
earning capacity, the location of the franchise, and all its ad- 
vantages, and all the probabilities and possibilities relating to it, 
present and future. No matter what methods the assessing officers 
use to reach values in making their assessments the taxpayer has 
no grievance unless his property has been overvalued and for 
such a grievance he has his remedy by review before the assessors 
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and a further review in the courts bv writ of certiorari where, in 
mi orderly legal proceeding in which he and his witnesses can 
be sworn, the whole matter may be again investigated. It is hard 
to conceive that under such a system the value of any species of 
property having value cannot be reached* with sufficient accuracy 
for the purpose of taxation. The law does not attempt the impos- 
sible. We know how bungling and imperfect the work of assessors 
frequently is. They are frequently ignorant and incompetent and 
know very little or nothing as to the value of much of the property 
which they are bound to assess and as to much property they 
<?an get very little accurate information for their guidance and 
<;an do little more than guess its value. But for all these im- 
perfections alone their work cannot be condemned. If the result 
of their labors, even by mere chance, is a true valuation or an 
under valuation, the taxpayer has no grievance ; and if there be an 
over valuation, he has the remedies above mentioned. 

Here these officers, conceded to be skilful, competent and honest, 
had whatever information they could obtain from their inspection 
or general knowledge of the property and all the facts contained 
in the reports made to them upon their demand by these corpora- 
tions, such as their chartered rights and liabilities, their gross 
earnings and expenses, the character, nature and value of all their 
tangible assets, the location and extent of their franchises and 
the length of their lines and the nature of their use, the amount 
of their debts and their earning capacity as demonstrated l>y 
actual use. Besides all this they had, when they fixed their final 
valuations, such information as the corporations could give them 
at the time of the review before them. In the case of any of the3e 
corporations the tangible property is worth only the cost of r^ 
production, and what is left after deducting such cost must b© 
mainly attributed to its intangible street franchises. Suppo0e 
assessors are bound to assess a manufacturing establishment oper^ 
ated by water power and they are commanded to put separate 
values upon the tangible property, consisting of buildings and 
machinery, and upon the water power. After they have ascer- 
tained the value of the entire property, using all the means to 
which they may resort, and then have valued the tangible property 
at the cost of reproduction and have deducted that from the total 
value, may they not then take the balance as the value of ;the 
water power ? 

But other complications not yet noticed are alleged, by the r^ 
lators which are claimed, wuth considerable force, to render these 
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franchises peculiarly impossible of valuation, and I will now al- 
lude to them, so far as I deem it important, in the further illus- 
tration of my views. 

There are two kinds of property to be valued, the intangible 
franchises granted in the streets and the tangible property in,, 
under, over, on or through the streets used in connection with 
such franchises, and the two kinds together were denominated 
in the statute a ^^ special franchise" and were required to-be as- 
sessed and taxed together as a whole. It is not claimed that there 
is any serious difficulty in assessing the tangible property, hut the 
claim is that it is impossible to assess the intangible franchises^ 

The principal claim of the relators, as I understand it, i& 
that any franchise granted to any of these corporations is so 
bound up with other matters contributing to the value of its^ 
use that its assessable value can not be ascertained, and they 
mention the franchise to be a corporation. Such a franchise has 
very little cash value. (Detroit Citizens' Street Railway Co, v» 
Common Council, 85 N. W. Rep. 96.) The supply of these under 
general laws is unlimited. Any sufficient number of persons can 
organize any one of these corporations and thus potentially 
obtain all the corporate rights belonging under general laws to 
such a corporation — right to corporate existence, right to con- 
duct the corporate business, right to consolidate and to contract 
with other corporations, and all other rights, privileges and fran- 
chises which belong to the corporation as such under the laws^ 
AIL these franchises and privileges are of little cash value, as- 
they :may be obtained ad libitum at small cost by the payment 
of the organization tax and the expense of drafting and filing^ 
the articles of incorporation. Hence they can play a very un- 
important part in valuing these street franchises. They can- 
have value only when the corporations have obtained rights in 
the streets for the exercise of their corporate powers, and in: 
valuing all the property of such corporations such value is so- 
unimportant that the law would not take much account of it^ 
Of course, the State can arbitrarily tax the franchise to be a. 
corporation by special methods, but when an inquiry is set on- 
foot as to the real value of such a franchise merely as suSjV,. 
it must be found to have but little more cash value beyond the- 
cost of incorporation than the air we breathe. 

It is said that the value of these franchises depends very 
much upon skill in their management, and as such skill can- 
not .be valued and cannot be eliminated in the valuation of the? 
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franchises, there is great difficulty in estimating their value, as 
they would have little value but for skill in their management 
But it is possible to obtain skill by the payment of salaries 
which enter into the expense of management. Such property 
must not be valued at what it is worth under bad management, 
but it may be valued at what it is worth under good manage- 
ment. These properties must be taken for assessment for what 
they are, with all their capabilities and possibilities under such 
management as can ordinarily be obtained. A person buying 
one of these franchises, would consider, in fixing his price, not 
what it was capable of producing under poor management, but 
under good management. Its actual earning power, its capa- 
bilities, fix its value. It is not the use to which one of these 
franchises is actually put that is the sole test of its value, but 
the uses to which it may be put may be considered. Must a 
farm or any other piec^ of real estate be estimated for assessment 
for what it is worth under poor management, or at what it is worth 
under at least fairly good management ? The assessors in assessing 
such property must assume at least ordinary skill in its manage- 
ment. The producing capacity of a farm by the application of 
proper skill is the fair measure of its real value and generally 
measures its salable value. 

It is further said that the value of the use of these properties 
depend absolutely upon capital furnished for their operation and 
upon structures outside of the street. But all these things can 
easily be procured ad libitum and their cost can be ascertained. 
But these street franchises are generally actual monopolies. 
Usually they cannot be duplicated. There cannot be two rail- 
ways with double tracks in the same street. At any rate, all 
these franchises while they exist in any street without any com- 
petition therein are valuable properties. Assessors in valuing 
such property must take it as they find it with all its advantages, 
probabilties and possibilities and everything that adds value to 
it. They can eliminate all other property which is capable of 
unlimited reproduction from their consideration and thus find 
with sufficient accuracy for taxation its value. They can know 
how they have been used and how they are used and the uses 
to which they may be put, and hence they can value them with 
as much accuracy as they can much other property which assessors 
are bound to assess. 

Then again it is said that good will enters into the value of 
the use of these properties and that that cannot be taxed in 



46 

any case as part of the special franchise. There is no good »ill 
here pertaining to persons. If there is any good will it pertains 
to the property and hence adds to its value. A grist mill or saw 
mill situated in a place where there Inust be numerous patrons 
is valuable on that account and the circumstance of its location 
with this so-called good will would always be taken into account 
in fixing its value for any purpose. It matters not that some 
of these corporations have contracts with their customers which 
are valuable and conduce to their profits. Such contracts are due 
to the fact that thev have franchises in the streets without 
which they could not make the contracts. They are natural 
advantages of the franchises like the voluntary patronage of cus- 
tomers who are obliged to avail themselves of their use, and 
they add to their value and may be considered in their assess- 
ment. Such contracts tend to show what can be done with the 
franchises. 

So these officers were bound to take into considea*ation in 
assessing these franchises their location and advantages for busi- 
ness uses and their natural patronage and earning capacity. 
Suppose assessors find in the hands of some taxpayer bonds of 
some corporation which are not listed on the stock market of 
^ew York and which have not been much dealt in so as to 
establish a market price for them. Their value may depend upon 
skill in management, upon capital, upon good will and all the 
contingencies which attend the franchises of the corporation. Can 
they in no way be valued for taxation ? Their value must be 
ascertained by considering all the circumstances surrounding the 
corporation and affecting its ability to pay the interest and prim- 
cipal of the bonds when due. 

It is quite true that large values have been added to some of 
these franchises by consolidations, lateral connections, terminal 
facilities and other matters growing out of present conditions. 
But whatever has enhanced their values, from whatever sources 
such values may come, it is their present value in the streets 
which must be assessed for the purpose of taxation. It is n^t 
franchises in the abstract, in the air, so to speak, that are to be 
assessed, but it is their present capacity to earn money for which 
all such franchises are owned and managed that constitutes their 
real value. 

I do not think it is any more impracticable for these offieei:* to 
value these franchises than it is for a jury to value the life of a 
person in an action to recover a death claim. How is it possible 
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in moat eases to meaeuro with any degree of accuracy the value 
of a human life? The pecumary value of the life to the next 
of kin is the measure. The life might turn out to be long or 
short, prosperous or disastrous, efficient or inefficient, and yet 
the jury, considering all the circumstances, must determine such 
value as well as they can without any guide laid down in the 
law. Their verdict in any case may be, and in most cases must 
necessarily be, a mere guess, and yet, unless they shoot wide of 
the mark it will be upheld. 

If these franchises cannot be valued for purposes of taxation, 
then they cannot be valued in any way for any purpose and on 
that account they could never be taken in condemnation pro- 
ceedings. If any municipality of this State should judge it to 
be good policy to take any of these franchises, in many cases 
unwisely granted, for municipal use and operation, the doctrine 
of these relators, if sound, would forever stand in the way. The 
municipalities could not take them without paying their value 
ascertained in condemnation proceedings, an<J as that value could 
not be ascertained, it could not acquire them, and yet such fran- 
chises have been acquitted by muni<ripalities in this State, notably 
by the city of Syracuse, which acquired the franchises of a water 
company by condemnation proceedings. 

My conclusion, therefore, is that there is no impossibility to 
assess these franchises with the reasonable accuracy expected or 
usual in assessing other kinds of property and in reaching 
other values, and I find no authority in conflict with this con- 
clusion. In The People ex rel, U, V. Copper Co. v. Feitner (54 
App. Div., 217), Judge Rumsey said: "By the express terms of 
the statute a party can only maintain a certiorari to review an 
assessment when it has been aggrieved by it. The theory upon 
which the ass.essment is made is of no importance. The only 
question to be examined in a case like this is whether the relator 
can bo said to be aggrieved because the amount of the assess- 
ment is too large." In The People ex rel, Suhxvay Co. v. Barker 
(7 App. Div. 27), it was said that the action of the tax commis- 
?ioners in assessing the capital of a corporation "must be based 
upon facts and evidence before them and must not be capricious, 
jrbitrary or fanciful." This was said in a case where the cor- 
poration had placed facts and evidence before the commissioners 
vhich were admitted to be true and from which they could ascer- 
a in the value of its capital. The language quoted standing alone 
md literally construed, does not «tate the law accurately. IsTo 
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matter by what methods the assessors reach their conclusion, if the 
assessment is not too high there is no grievance. Suppose "by 
capricious, arbitrary or- fanciful methods" they assess property at 
$10,000 which is worth $20^000, is the taxpayer aggrieved? In 
People ex rel,, etc. v. Barker (48 N. Y. 70) Judge Hunt, speaking 
of the duty of assessors in assessing property, said : " They form 
their own judgment of the value of each piece of real estate and 
place it in the third column of their assessment roll. This judg- 
ment they form from the best information in their power derived 
from their own knowledge and experience and from such com- 
inunications as they may confide in." In People ex rel. Powers 
V. Kalbfleisch (25 App. Div. 432), it was held that in assessing for 
the purpose of taxation .a very valuable building which cannot be 
said to have a market value, its earning capacity can be con- 
sidered. To show how uncertain the estimates of Jbhe value of even 
tangible property may be, the witnesses in that case upon the trial 
before the referee varied in their estimates as to the value of the 
land upon which the buildings stood from $233,000 to $650,000 
and as to the present cost of erecting the building from $400,000 
to nearly $900,000. In The People ex rel., etc. v. Coleman (107 
N. Y. 541), a case where the assessors were required to assess 
the capital stock of a corporation, it was held: "The law does 
not prescribe how the actual value of the capital stock of a cor- 
poration IS to be ascertained. That is left to the judgment of the 
assessors, and in appraising the actual value they have a right to re- 
sort to all the tests and measures of value which men ordinarily 
adopt for business purposes in estimating and measuring the values 
of property. They may take into account the business of the cor- 
poration, its property, the value of its actual assets, the amount and 
nature of its present and contingent liabilities, the amount of its 
dividends and the market value of its shares of stock in the hands 
of individuals." The People ex rel. U. T. Co. v. Coleman (126 
N. Y. 433) is authority for holding that where there is no def- 
inite measure for valuing a franchise and the precise value is un- 
known, the value of the share stock and the general condition of 
the company may be considered, and in such a case the assessors 
have a right to resort to all the tests and measures of value which 
men ordinarily adopt for business purposes in estimating aiid meas- 
uring values of property They may tate into account the busi- 
ness, its property, the amount of its dividends and the market 
value of its shares of stock in the hands of individuals. In T^he 
People ex rel. The Edison Electric Illuminating Co. v. BarJcer 
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(139 N. Y. 55), a case involving the assessment of capital stock, 
Judge Peckham, speaking of a case where sufficient facts were dis- 
closed from which the value of the capital stock could be accur- 
ately ascertained, said : - 
" Under such circumstances and for this purpose of assessment 
the market price of the shares of the stock into which the capital 
is divided is not material, nor the amount of the dividends which 
may have been paid by the company. These are not the subject 
of taxation under the law relating to the assessment of corporations^ 
and such facts are immaterial when the exact data are given from 
which the value of the capital can be accurately ascertained. In 
the absence of these exact data the facts just stated, as well as 
others, may be looked at for the purpose of obtaining from them, 
as well as the nature of the facts will permit, what is the value 
of the capital and surplus if any there be." Yet the earning of 
dividends depends largely upon skill in management and upon 
good will. In People ex rel. The Equitable Ga^ Co. v. Baker 
(144 N. Y. 94), dividends and earning capacity were considered 
in valuing corporate property for taxation. In People ex rel. M. 
R. Co. V. Barker (146 N. Y. 304) it was held that in making an 
assessment upon the capital stock of a corporation under the act, 
chapter 456 of the Laws of 1857, the earnings of the corporation 
may be considered by the assessors and that when it appeared that 
its earnings enabled it to pay its running expenses, necessary re- 
pairs and interest on its indebtedness and to declare a dividend of 
six per cent* and still have a surplus, it was proper to assume that 
its capital stock remains unimpaired and that there are surplus 
assets sufficient to pay its outstanding indebtedness. There, again, 
were involved the incidents of skill in management and good will. 
In State Railroad Tax Cases (92 U. S. 575) the assessments there 
in question were required to be on the capital stock of corporations 
according to the fair cash value of such capital stock, including the 
franchise over and above the assessed value of the tangible prop- 
el ty of the corporation, and there it was held: "That the capital 
stock, franchises and all the real estate and personal property of 
corporations are justly liable to taxation, and a rule which ascer- 
tains the value of all this by ascertaining the cash value of the 
funded debt, and of the shares of the capital stock as the basis of 
assessment is probably as fair as any other. Deducting from 
this the assessed value of all the tangible real and personal prop- 
erty, which is also taxed, leaves the real value of the capital stock 
and franchise subject to taxation as justly as any other mode, all 
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modes being more or less imperfect." There also were present^ 
as factors bearing upon values, skill in management and good wilL 
I repeat, these assessors were not bound to view tiiese franchises 
as abstractions apart from any use to which they could be put, 
but they had the right to consider, and as faithful officers were 
bound to consider the uses for which they were intended in the 
streets, and to which they had been actually applied. Suppose^ 
what constitutes the special franchise of any one of these corpora- 
tions, should be put in the market for sale. Can it be doubted that 
it would sell for a substantial price, a sum which business men 
could determine with sufficient accuracy for business purposes? 
Hence I think it is clear that these special franchises could be- 
assessed for the purposes of taxation. The assessment is undoubt- 
edly attended with great difficulties, but it can be made with such 
an approximation to accuracy as will satisfy all the requirements 
of the law and of the Constitution. These officers could place 
some value upon them, and whether there was any over valliation 
will be considered later. 



OBJECTIONS NOT BEFORE CONSIDERED. 

Eabl, Referee. — In this opinion I will deal with general ob- 
jections to these assessments, not eonsidered in prior opini<m8. 

1. Most of these relators had, under the laws of this State, 
prior to these assessments, acquired by consolidations the street 
f franchises of other corporations, and although they thus became 
the^ owners of such franchises they now claim that under the 
speeial franchise tax act such franchises should have been sepa- 
rately assessed and not as one franchise, in the ownership of the 
corporation thus acquiring them, and that therefore the assess- 
ments in all such cases are illegal. 

A special franchise is defined in the statute (chapter 712, 
Laws of 1899) to be a "franchise, right, authority or permis- 
sion," to use "streets, highways or public places," for the pur- 
poses mentioned in the act, and it is deemed to includQ the value 
of the tangible property in any street, highway or public place, 
used in connection with the franchise. 

The State Board of Tax Commissioners is commanded annually 
to " fix and determine the valuation of each special franchise subr 
ject to assessment, in each city, town, village or district," and 
to "file with the clerk of such city, town or village a written 
statement of the valuation of each special franchise in such city, 
town or village or tax district, as fixed and determined by such 
board," and "each city, town or village clerk" is commanded 
to deliver a copy of such statement to local assessors " ir. each tax 
district" 

Then it is further provided that the owners of these taxable 
franchises shall make a report to the tax commissioners "con- 
taining a full description of every special franchise" possessed 
or enjoyed by them, " a copy of the special law, grant, ordinance 
or contract under which the same is held, or if possessed or en- 
joyed under a general, law, a reference to such law, a statement 
of any condition, obligation or burden imposed upon such special 
franchise, or under which the same is enjoyed." 

This act should be so construed, if possible, as to make it 
practicable and operative, and to give effect to the legislative 
intention. If each special franchise, when there are several be- 
loYiging to any one of these relators, must be separately assessed, 
then the difiieulties attending the execution of the act are vastly 
increased, if not inseparable. 

I think by the language used it is the plain purpose of the 
act to secure the assessment of " each " and " every " franchise — 
all the franchises. If it had been the intention that every fran- 
chise as granted should be separately assessed, a matter of so 
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much practical importance would have been made plain by th^ 
use of the appropriate word " separately." There is nothing in 
the nature of assessments or of property which requires that all 
separate pieces of property shall be separately assessed. All the 
personal property of an owner, however multifarious, is grouped 
together and valued as a whole, and so there is no 
general provision in the tax laws of ' this State which 
requires separate parcels of land, owned for the same purpose, 
to be always separately assessed. A farmer may own (not 
a very unusual circumstance) a wood lot or a pasture lot, near 
his main farm, and used therewith, and it cannot be doubted 
that such lot may be legally assessed with the farm as part 
thereof. 

A corporation owning a franchise becomes the owner of other 
franchises by cc»nsolidation, and thus enlarges the franchise which 
it previously owned — just as a farmer may buy other lands 
adjoining his farm and thus enlarge his farm — all the lands 
becoming assessable as one body of land. These franchises, after 
*the consolidations, belonging to one corporation, were used and 
managed together as one piece of property. They were in no 
way kept distinct. There was nothing in the streets to dis- 
tinguish one from another. There was no separation of their 
earnings in separate accounts, and such earnings all went into the 
same treasury as common funds. The tangible property in the 
streets of alfthese franchises so combined in one ownership, had 
previously to this act been assessed as one piece of property, and 
this fact^ together with the manner of the use and management 
of the property, must have been known to the law-makers when 
this law was enacted. 

The fact that the separate franchises thus combined may have 
different conditions attached to them, and have upon them sepa- 
rate mortgages and other burdens, does -not render their taxa- 
tion as one property impracticable, and any inconvenience ex- 
pected to flow from such taxation is more imaginary than real. 
Several adjoining farms, with different conditions, mortgages 
and other burdens affecting them, may be combined and taxed 
as a whole, and so many adjoining city lots, and no inconvenience 
or embarrassment of any kind follows, as no inconvenience or 
embarrassment ever did follow, so far as I am informed, from 
the taxation as real estate of the tangible property of these cor- 
porations in the streets as a w^hole. 

But for the purpose of making this act practicable, I think 
a still broader view may be taken. After these consolidationLS 
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\vere effected, and ownership of several franchises became theire- 
by vested in one corporation, such corporation had "right, au- 
thority and permission," under the laws, to use and operate as 
owner all these franchises in the streets together as a whole, and 
it did BO use and operate them, and no power could prevent it. 
Such " right, authority and permission " came within the defi- 
nition of a special franchise which was required to be assessed. 

It may be conceded that under the general laws of the State, 
as it has always been understood and practiced, separate, de- 
tached pieces of land owned by the same person and separately 
used and occupied, must be separately assessed. This rule applies 
to land having a visible situs and boundary, but the rule is not, 
I think, applicable to real estate such as these franchises, which 
have no circumscribed siiiLS and are used and managed in com- 
mon as parts ot one system. 

There is no special provision of law applicable to the city of 
!Xew York which requires franchises owned, "used and managed 
together by one corporation, to be separately assessed for pur- 
poses of taxation. The only provision I find in the city charter 
is in section 889, which makes it the duty of the deputy tax com- 
missioners to assess all the taxable property in the several dis- 
tricts, and to furnish to the board of taxes and assessments "a 
detailed statement of all such property, showing that said deputies 
have personally examined each and every house, building, lot, 
pier or other assessable property, giving the street, lot, ward, 
house and map number of such real estate embraced within said 
districts, together with the name of the owner or occupant, if 
known." 

This section is not applicable to assessments made by thesfe 
State officers. If it were, it would not require them to assess 
separately these franchises owned, used and manago<l together 
as a whole, and having no circumscribed situs, no lot numbei^ 
and laid down on no tax map, and under this section the tangible 
property in the streets, used with these franchises before the 
passage of this act and assessable as real estate, were never sepa- 
Tatelv assessed. 

In the case of May v. Traphagen (139 N. Y. 478), to which my 
attention has been called, the Brooklyn city charter recpiired the 
local assessors to make ward maps, designating thereon for 
the purpose of assessment, city lots by their nuniberSj and the 
assessments were required to refer and conform to such maps. 
Jn making the assessment there in question, the assessors 
assessed two lots as one, instead of asse.<sing tlie two separately 
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6y their map numbers, as requin«l by the law, and the assess- 
mevst was held illegal. That ease has no bearing upon the quf^s- 
tion I am now considering. In People ex rel, Lazarus v. Feitner 
(65 App. Div. 318), six lots situated in the city of ITew York^ 
belonging to different persons and designated separately upon 
the tax map of the city by separate numbers, were covered 
entirely by a single building, occupied by one individual, and as 
iff was impracticable to apportion the value of the building among 
Ae various lots upon which it stood, it was held that the six 
lots^ could be assessed in bulk. That case is some authority for 
the contention of the defendants that where several franchises 
are owned by one corj)oration under one control, combined into 
one system and operated together and it is impracticable to assess 
lilem separately, they may be assessed in bulk. 

2, It is said that these State officers did not adopt any rule 
or method in making these assessments, and that therefore they 
s&ould be set aside. There is no law or authority which requires 
assessors, in making assessments, to adopt any certain or fixed 
rule or method. The only rule for their guidance is the 
actual value of property to be assessed, and they may avail 
tfiemselves of all tests of such value within their reach, and 
of every fact, and all information which in their judgment has 
any bearing upon such value. If, in assessing these franchises, 
iKese officers included with them the value of any other property, 
ifiiie enhancing their value, their assessments would be illegal. 
This I do not understand they did. I cannot find that they 
aesessed any values but the special franchises, but in assessing 
them they considered several incidental matters, such as earn- 
ing capacity, business advantages, etc., all bearing upon their 
value. If the local assessors throughout the State are bound 
t^ adopt some certain rule or method in reaching assessable 
FalueSj and if their assessments must fail unless, when ques- 
tioned, they can state some certain rule or method by whidi they 
wsere guided, I believe a large share of their assessments would 
fail to withstand the assaults of the taxpayers. All that such 
assessors could say when questioned is substantially what these 
officers have said here, that they availed themselves of such in- 
fdrmation as they could obtain as to values, and then fixed 
Ifliem according to their best judgment. Assessments v/hen thus 
madie are not illegal. They may be too high, and for that the 
uttmedy is by review. It is only when undisputed facts are 
bef<)re the assessors, and by adopting some wrong rule or method 
they disregarded such facts and thus enhanced their assessments, 
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or when, by adopting a wrong rule or method, they included in 
tfimr assessments some element of value not belonging th^re, that 
the courts have condemned assessments for the use of an im- 
proper rule or method. (People ex rel. The Manhattcm Railway 
Co. V. Barker, 48 App. Div., 248; People ex rel. Union Trust 
Co. V. Coleman, 126 K". Y. 195 ; People ex rel. Edison Electric 
Illuminating Co. v. Barker, 139 N. Y., 55; People ex reV. Edison 
GenL Electrical Co. v. Barker, 141 N. Y., 251 ; People ex reh 
Manhattan Railway Co. v. Barker, 146 N. Y., 304; People ex rel. 
Mamkattan Railway Co. v. Barker, 152 N. Y., 417 ; People ex rel.r 
etc., V. Dederick, 161 N. Y., 195.) 

Here the same rule was adopted by these officers in all cases, 
to wit: To use all the tests of values and all the facts and 
information bearing upon values, and then to fix the fair values. 
of tile franchises, including no other property, using their best 
judgment,' and no decision condemns such an assessment. The 
judgment thus exercised is the same kind of judgment which 
local assessors generally exercise; in many cases it must be little 
better than a conjecture or guess, like the verdict of a jury in 
an action upon a death claim and in other cases, or the judg- 
nient of a large proportion of men who deal in stocks and 
securities in Wall street and in other large business transactions^ 
and the only remedy of the aggrieved taxpayer is by review. 
A precise rule or method, an infallible or accurate judgment in 
BVich matters is impossible. 

3. It is said that these assessments are illegal, because no 
proper hearing was given to the relators at the time of review 
before these officers. The conjplaint is that they did not inform 
>tiie relators upon what "basis, theory, rule or principle" they 
proceeded in making the assessments, and what w^as in any 
case the value separately of the tangible property and of the 
street franchises which were required to be assessed together. 
I know of no rule that requires assessors, on grievance day, to 
give an aggrieved taxpayer any information except what appears 
in the assessment roll. The taxpayer knows of the assessment 
and its amount, and he is present before the assessors to show 
that his assessment is illegal, or too hisrh, and he has the burden 
as to both of these, and to establish his claim he has no legal 
right to catechise the assessors or ask their aid. If he has any 
grievance he is supposed to know what it is, and to be able to 
place, by his own oath or the evidence of witnesses, the neces- 
sary facts before the assessors. A party seeking before any 
judge in any way to review or overhaul his decision, has no legal 
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right to question him as to the methods and rules used in reach- 
ing his decision, and yet he could have a hearing and would not 
be deprived of due process of law. 

4. The objection that the relators did not have due process 
of law in the taxation of their property is without foundation. 
They had notice of the assessments and a hearing on grievance 
day, and opportunity to produce all their evidence before the 
commissioners, and they have a further hearing upon the whole 
case in these proceedings now pending before me, and all this 
within the most stringent rule to be found in any authority, con- 
stitutes, for such a case, due process of law. {StewuH v. Palmer j 
74 N. Y. 183.) And they have also had the equal protection 
of the laws within the meaning of the 14th amendment of the 
Constitution. 

5. The act we are now considering is simply an amendment 
of the general tax law. It imposes no tax and appropriates or 
applies no money to any object, and therefore does not violate 
section 24 of article 3 of the Constitution, which requires that 
^^ every law which imposes, continues or revives a tax, shall dis- 
tinctly state the tax and the object to which it is to be applied.'^ 
{In Matter of McPherson, 104 N". Y. 306 ; Jones v. Chamberlain, 
109 N. Y. 100.) If this objection could avail I do not see why 
it would not condemn the whole chapter of laws of which the 
special franchise tax is simply an amendment. 

My conclusion, therefore, is that there is nothing in these gen- 
eral objections so far considered, showing the illegality or inval- 
idity of these assessments. 

6. These franchises were all assessed at what these officers 
deemed to be their full and true value, while other real estate 
in the municipalities in which these franchises are operated was 
assessed by the local assessors at less than its full and true 
value, and so these assessments will have to be reduced at least 
so much as will equalize them with the other assessments in 
the same localities. In New York the assessment of other real 
estate was sixty-seven per cent, of its full and true value. In 
Kings, sixty-eight per cent. ; in Queens, eighty per cent. ; in 
Richmond, sixty-six per cent., and in Westchester, ninety per 
cent. 

If I find that these officers have in any cases assessed fran- 
chises at more than full and true value, my conclusions as to 
such assessments will be found in my opinions and findings in such 
cases. 
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Eakl, Refekee. — For my views as to the general objections 
raised against the validity of the special franchise tax act and 
the legality of the assessments made thereunder by the defend- 
ants, I refer to my general opinions without noticing them further 
here. I will briefly notice here the objections thgt the full and 
true value of the relator's special franchise has been assessed too 
high. Railroads are always built to make money, and therefore 
their earning capacity is the real test of their value. A railroad 
that can make no net earnings, after the application of requisite 
skill and management, is worth nothing, except whatever may be 
the salable value of its tangible assets consisting cf real and 
personal property. The real value of any street railway must be 
made up of the combined values of all its property and its fran- 
chises after deducting all its debts and liabilities and such residue 
of value will generally be represented by the value of its share 
stock, and the latter value depends upon earning capacity. A 
railway that can pay all its expenses and discharge all its present 
obligations, and annually pay six and a half per cent, dividends 
to its stockholders out of its net earnings must have great value. 
There can be no better measure of the value of the share stock than 
its salable value during a considerable period of time in a public 
market open to free competition when it has not been enhanced 
for purely speculative purposes or from other temporary causes. 

The stock of the relator was, in round numbers-, $40,000,000, 
and during the year preceding this assessment was worth in the it 
market a premium of about 100 per cent., thus showing its total 
value to be about $80,000,000. But it is said that this value is 
due in part to skill in management. That is true, but such skill 
fs generally obtainable for adequate salaries which constitute dis- 
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bursements. In valuing a farm or other property used for gain, 
requisite skill in its management must always be assumed. 

It is said that capital and other property, real iiid personal, 
aside from the street franchises, were needful for the operation 
of the relator's railway, and hence that they contributed to its 
earnings. This is true, but all such property has a cost value, and 
can be reproduced ad libitum for such value, and hence such value 
is easily ascertainable. It is said that its corporate franchises, 
other than the street franchises, also contributed to the value of the 
relator's stock — not much, I am sure, because, as I have said in 
one of my general opinions, such franchises can be freely obtained 
without any considerable cost. 

It is further said that by its good management the relator has 
obtained continuous lines in the streets, connections with other 
street railways, facilities for transfer of passengers and other ad- 
vantages which largely contributed to the value of its stock. This 
is undoubtedly so, but these things are incidents of the relator's 
franchise which contributed largely to its present value. In esti- 
mating the value of the relator's street franchise, its location, and 
all its present advantages and facilities for money making 
must be considered. If a board of assessors were consti- 
tuted to value the New York Central Railroad from New YoA 
to Buffalo, including its franchise, it certainly would not be pro- 
per to consider it without terminal connections at Buffalo and with- 
out its lateral connections, all of which contribute to its value. 
In valuing a farm near a market town, it would not be proper to 
eliminate that fact and disregard the opportunity appertaining 
to it for a speedy and easy sale of its products growing out of its 
location. In valuing real property used for making money, all its 
opportunities and advantages must be considered. 

One of the relator's witnesses upon the trial illustrated its com- 
tention substantially as follows : Suppose there are two buildings 
in the city of New York, exactly alike, of equal value, and ad- 
joining, and in one a banker with connections all over the world 
and conducting his business with great skill earns millions an- 
nually, while the other building is also occupied by a banker who 
conducts his business in such a way that he makes nothing. Do 
the buildings not remain of substantially the same value? I 
^ answer, most certainly they do. The earnings in such a case have 
little or nothing whatever to do with the value of the building in 
which the business is conducted. But suppose there is but one 
building in New York in which the business of the successful 
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banker can be conducted and he, therefore, enjoys a monopoly, 
would not the value of that business largely enhance the value of 
the building? Here the relator has a substantial monopoly iii 
the streets which it occupies and the value of its business must 
be at least a fair subject to be considered in estimating the valwd 
of its monopoly, and so the illustration of this witness furnielifeft 
no illumination. 

« 

My conclusion, therefore, is that making every possible deduc- 
tion from the $80,000,000 which can fairly be claimed by the 
relator there is enough left to show its special franchise is woilSi 
at least $18,377,911, the amount of the defendant's assessment. 
From this sum, however, which must be taken here as the actual 
and true value of the special franchise, there must be deducted 
33 per cent, thereof to equalize this assessment with the assesa- 
ment of other real estate in the city of New York, and the balance 
$12,313,200.37, taken as the basis of taxation. 
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To the Supreme Court: 

I, Robert Earl, Referee iu this case, find the following facts and 
conclusions of law, to wit: 



FINDINGS OF FACT. 



That at the times hereinafter mentioned, the Metropolitan 
Street Railway Company (hereinafter also called the relator) was- 
and still is a street railroad corporation created and existing under 
and pursuant to the laws of the State of New York, and has its. 
principal office in the City of ITew York. 

2 

That the Metropolitan Street Railway Company is a corpora- 
tion created by the consolidation of seven railroad corporations^ 
namely, the Houston, West Street & Pavonia Ferry Railroad Com- 
pany, the Broadway Railway Company, the South Ferry Rail- 
road Company, the Metropolitan Crosstown Railway Company, 
the Lexington Avenue & Pavonia Ferry Railroad Company, the 
Columbus and Ninth Avenue Railroad Company and the Cham- 
bers Street and Grand Street Ferry Railroad Company. 



That each of the aforementioned corporations, which consoli- 
dated as aforesaid, at* the date of such consolidation, owned at 
least one separately granted right and privilege to construct, main- 
tain and operate a street surface railroad upon certain streets. 
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avenues and public places in the Borough of Manhattan in the 
city of New York, and some of them owned more than one such 
separately granted right and privilege.; and upon the streets and 
avenues where each of such corporations owned such right and 
privil<^e or rights and privileges, each had constructed a street 
i9urface railroad, and at the date of the consolidation aforesaid 
was engaged in the operation of such street surface railroads in 
the said Borough of Manhattan. 



That the several streets, avenues and public places on which 
the above-named corporations which consolidated as aforesaid had 
constructed and was engaged in operating street surface railroads, 
are set forth and enumerated in Exhibit 63. 



That a map of the Borough of Manhattan in the City of New 
York was put in evidence by the relator as Exhibit 63, upon which 
are correctly delineated the several special franchises owned by the 
corporations which consolidated into the Metropolitan Street Rail- 
way Company, which special franchises were, on the second Mon- 
day, that is the 8th day of January, 1900, owned by the Metropoli- 
tan Street Railway Company, and which map is hereby found to 
be correct and to contain a correct delineation of said franchises 
laid i& made a part of this finding. 

6 

That on January 8, 1900, the special franchise owned by the 
relator embraced eighteen separately granted rights or privileges. 

7 

That prior to the consolidation of the several franchises now 
owned by the relator, they were severally encumbered by mortgages 
to secure the payment of the bonds of the corporations then own- 
ing the franchises ; all of which bonds, as hereinafter stated, had 
prior to the date of said consolidation been issued by such cor- 
porations, and were outstanding and unpaid at the date of the 
consolidation. The following is a correct list of such mortgages, 
giving the name of the mortgagor,- the date and amount of each 
mortgage : 
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Mortgagor. Date. Amount. 

Broadway Surface Eailroad Co., July 1, 1884 ' $1,500,000 

Broadway Surface Railroad Co., June 1, 1885 .... 1,000,000 

Metropolitan Crosstown Ey. Co.,* April 1, 1890 600,000 

Metropolitan Crosstown Ry. Co., May 1, 1890 300,000 

Lexington Ave. & Pav. Fy. Ey. Co., August 24, 1893 5,000,000 

Columbus & 9th Ave. E. E. Co., August 24, 1893. . 3,000,0QO 

South Ferry E. E. Co., April 1, 1899 350,0QO 

8 

That all of the franchises owned and leased by the relator were 
on January 8, 1900, operated by the relator under and as one 
system, a portion thereof by cable power, a portion by under- 
ground electricity, and some part thereof by horse power. Con- 
tinuous routes of travel had been established by the relator by 
operating several franchises as a single line without regard %q 
whether such franchises were owned or leased by the relator. 

i: 

9 



/ 



That prior to January 8, 1900, the relator had executed and de- 
livered to the Guarantee Trust Company of New York, as Trus- 
tee, a mortgage to secure the payment of its bonds, amounting to 
the sum of $12,500,000, which mortgage conveyed to said trustee 
all the real estate owned by the relator, which it had acquired by 
the consolidation aforesaid, as well as other real estate and personal 
property. The personal property consisting of stocks and bonds 
amounting in value to $14,000,000, or thereabouts. All of the 
bonds secured by such mortgage, amounting to $12,500,000, had, 
prior to January 8, 1900, been issued and were outstanding and 
unpaid at that date. 

10 

That a map of the Borough of Manhattan, put in evidence by 
the relator as Exhibit 60, correctly delineates the franchises owned 
by the corporation comprising the system as they existed on Janu- 
ary 8, 1900. 

11 

That the relator has filed with the State Board of Tax Com- 
missioners all reports required by law required to be filed by said 
Commissioners. Copies of such reports are in evidence and ref- 
erence is made thereto for their contents. 
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12 

That thereafter and on or about the 20th day of March, 1900, 
the State Board of Tax Commissioners, claiming to act under and 
pursuant to Chapter 712 of the Laws of 1899, proceeded to fix 
and determine the valuation of the special franchises of the rela- 
tor company at the sum of $23,270,730, and did thereupon make 
the assessment of such special franchises at the sum aforesaid. 

13 

That immediately after making the assesment, the State Board 
gave to the relator company a notice in writing stating in substance 
that such assessment had been made, and that the total valuation 
of the relator's special franchises was $23,270,730, and that the 
State Board would meet at its office in the city of Albany on the 
10th day of April, 1900, at 10 o'clock a. m., to hear and deter- 
mine any complaint concerning such assessment. 

14 

That the relator company, by its counsel, appeared, pursuant 
to such notice, at the tiuie and place therein stated, before the 
State Board and requested to be informed by the board concerning 
and as to what was the amount which said board had determined 
to be the valuation of the tangible property of the relator com- 
pany, and as to what was the amount fixed and determined by the 
board to be the valuation of the intangible franchises, rights, and 
permissions of the relator company; and as to what was the 
method, rule or principle, if any, adopted and applied in ascer- 
taining and determining the valuation; but the board refused 
to give the relator company the whole or any part of the informa- 
tion so requested. 

15 

That the relator company thereupon complained of the assess^ 
ment, and filed with the State Board a written statement under 
oath specifying the grounds of its complaint. 

16 

That thereafter and on or about the 30th day of April, 1900, 
the State Board of Tax Commissioners, still claiming to act pur- 
siiant to Chapter 712 of the Laws of 1899, finally determined the 
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valuation of the special franchises of the relator company to be 
the sum of $18,377,911, and on or about April 30, 1900, filed 
with the Department of Taxes and Assessments in the City of 
New York a written statement of such valuation as finally fixed 
and determined by the State Board, and at or about the same 
time gave notice to the relator company that such written state- 
ment had been filed with the Department of Taxes and Assess- 
ments of the City of New York. 

17 

That thereafter the Commissioner of Taxes and Assessments 
of the City of New York prepared the assessment rolls of the 
real and personal property of the several parts of the city* for the 
year 1900, and entered thereon, before the final review or certi- 
fication of sucli rolls by them, the valuation of such special fran- 
chises of the relator company as fixed by the State Board, and 
having annexed thereto their certificate that the assessment rolls 
were correct in accordance with the entries of the several books 
or records in that department, duly verified the same and delivered 
such assessment rolls to the Municipal Assembly of New York 
City, as required by law, on the first Monday of July, 1900. 

18 

That within fifteen days after the final completion and filing 
of the assessment roll in the City of New York, the relator com- 
pany applied for and obtained a writ of certiorari to review the 
assessment, pursuant to which writ this proceeding is pending. 

19 

That the State Board did not make a separate valuation or 
assessment of each franchise, right, privilege or permission owned 
by the relator, but made one valuation or assessment covering 
the special franchise of the relator in the streets of the city of 
New York, in the Borough of Manhattan, and valued the special 
franchise owned by the relator on January 8, 1900, at the aggre- 
gate sum of $18,377,911. 

20 

That the franchises, rights, privileges and permissions to oper- 
ate railroads in the streets owned by the relator and assessed at 
the sum of $18,377,911 did not in fact all adjoin each other, and 
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-were not in fact all physically united, and did not in every instance 
form a continuous route of travel. 

21 

That in making such assessment against the relator, the State 
Board fixed upon a certain figure as covering the value of the 
tangible and intangible property together, and did not separately 
:arrive at a valuation of the tangible and intangible parts respec- 
tively. 

22 

That the tangible property of the relator company, the value 
of which was included in the assessment so made by the State 
Board, had for many years previous to such assessment been en- 
tirely assessed by the local assessors in the city of New York. 

23 

That for the purpose of this proceeding, it has been stipulated 
on this hearing by the parties that the value of the tangible prop- 
erty connected with the eighteen special franchises of the relator 
<iompany, based upon its cost of reproduction, was, on Januarj^ 
S, 1900, the sum of $5,661,196. 

24 

That the defendants valued the property of the relator at what 
they deemed its full and fair value, taking into consideration the 
original report made by it to the board, subsequent supplemental 
or special reports, the report of the State Railroad Commissioners, 
the records of ^ the State Comptroller's office, the reports of the 
New York City Department of Assessment and Taxes, and after 
<»onsideration of information from experts retained by the board 
and of their confidential appraisers and special agents, and they 
also had before them the Poors Manual and Financial Clironicle, 
and considered all of the elements, factors and considerations 
which they were enabled to gather from these sources. They 
tased their valuation of the tangible property solely upon the 
cost of reproduction, with an allowance for depreciation. 

Defendants considered, among other things, in arriving at their 
valuation of relator's property, the fact that it had the right, ac- 
<juired from other companies, to operate a continuous line from 
the Battery to One Hundred and Sixth street, and that it opera- 
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ted such a line ; that it did not own the right to run on Broadway 
from Fifteenth to Sixty-sixth street, and that it leased such right ; 
that the franchises of the relator were more or less valuable by 
reason of the acquisition of such right, whether the relator had 
contracts with another company to run over its lines ; the fact of 
its having control and operation of leased lines. 

They had before them and considered a map showing the en- 
tire system of the Metropolitan Street Railway Company. They 
considered the market value of its stocks and bonds for what it 
might be worth and not as conclusive, or as an absolute measure 
of valuation. They considered the earning power of the property 
of the company as reported to them by it. They considered 
the tax rate in New York county, also net and gross earnings, 
the character of the motive power used, the amount of percentage 
tax or license fee paid to the city. They also considered the value 
of real estate off the line of the road; the fact whether earnings 
were large or small, and assessed the special franchise at what 
the members of the board agreed was the full and fair value 
thereof. 

That in addition to these facts which were before the com- 
missioners previous to the hearing of relator, the commissioners 
had upon, and after said hearing, before them and considered 
the statements, evidence, affidavits and arguments upon such 
hearing for the purpose of arriving at their final conclusion as te 
the valuation of relator. 

That in assessing the special franchise of the relator, and in 
arriving at the valuation thereof, the defendants did not include in 
such assessment the valuation of any property except such as is 
in, above, upon, under or running through the public streets and 
public places of said city, including the franchises, rights, au- 
thority or permission to construct, operate and maintain its found- 
ation, roadbed, substructure, superstructure, with their appliances- 
in, upon, above, under or through said streets and public places. 
They did not include in such assessment or valuation the value 
of the right to be, or the franchise to be a corporation. They did 
not include the value of the good will of the business carried on 
by such corporation, nor did they include the value of any prop- 
erty other than that above stat^ and described as having been 
included by them. That such assessment as made by such special 
franchise of the relator includes the value of the tangible and 
intangible property in the streets of the City of New York, and 
was arrived at upon consideration of all the facts and circum* 
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stances affecting the value of such property, including the use 
or right to use such streets and public places which the defendants 
were able to ascertain. 

26 

That the annual gross earnings of the relator for the year 1899 
were $14,133,572.21. Such earnings are derived in part from 
the operation of the Metropolitan system of railroads in the 
borough of Manhattan, in the City of New York (which system 
of roads includes the special franchises gwned by the relator and 
the special franchises leased by the relator), and also in part from 
the transfer of passengers between the relator's system of roads 
and the Central Crosstown Railroad Company and its leased line, 
the Christopher and Tenth Street Railroad Company. 

27 

That the relator does not own, lease or control the special 
franchises of the Central Crosstown Railroad system, that is, the 
Central Crosstown Railroad Company and the Christopher and 
Tenth Street Railroad Company. 

28 

That the actual and true value of the special franchise of the 
relator as finally determined by the defendants and as I find is 
$18,377,911, and no evidence was given before me to show that it 
is less. 

29 

That other real estate in the City of New York was assessed at 
only 67 per cent of its actual and true value, and therefore to 
equalize this assessment with the assessment of such other real 
estate there should be deducted from the $18,377,911 the sum of 
$6,064,710.63, and there remains the sum of $12,313,200.37 as 
the value of the special franchise of the relator for the purposes 
of assessment and taxation under the Special Ilranchise Tax 
Act. 

Conclusions op Law. 

■ 

1. That Chapter 712 of the Laws of 1899, is a valid and con- 
stitutional enactment, practicable and operative, and that it gave 
authority to the defendants to assess the relator's special franchise 
for the purposes of assessment and taxation. 
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2. That the relator had a hearing and due process of law before 
the defendants upon the review of their assessment on the 10th 
day of April, 1900, and was not there deprived of any of its legal 
or constitutional rights. 

3. That it was lawful to assess as one franchise, the franchise, 
right, authority, or permission which the relator had in the streets 
of New York, and which it operated as one system. 

4. That to equalize its assessment with the assessment of other 
real property in the City of New York, the relator is entitled to 
a deduction from its assessment of the sum of $6,064,710.63, and 
that the assessment as thus reduced, to wit, the sum of $12,313,- 
200.37 must be taken as the value of the relator's special franchise 
for the purposes of assessment and taxation under the act above 
referred to, and that the necessary corrections should be made to 
that end in the assessment roll and tax books in the City of New 
York. 

EGBERT EARL, 

Referee. 
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The relator herein seeks to review and vacate the assessment 
made against it by the State Board of Tax Commissioners under 
the provisions of the so-called Special Franchise Tax Act ; and th^ 
proceedings are taken under the provisions of article II of the 
Tax Law, as amended by chapter 712 of the Laws of 1899. A 
certiorari was issued, and the issues made by the return theretq 
were duly referred. Upon the coming in of the Referee's report 
the Special Term approved and adopted the same, and made an 
order modifying the assessment in some particulars, and, as so 
modified, sustaining the same. From such order this appeal is 
taken. 
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X^ARKER, JT » U.I 

The first question presented by this appeal is whether the pro- 
visions of the law which authorize the assessment and tax comr 
plained of are violative of section 2 of article 10 of our Stata 
Constitution. Such act, being chapter 712 of the Laws of 1899;, 
first amends section 3 of th" Tax Law by adding to the subjects 
of taxation therein specified the right or franchise to construct, 
maintain or operate upon, over or under the streets or public places 
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of any town or municipality in the State, the tangible property 
thereon which was already specified in the section as being real 
estate and therefore assessable. The value of such tangible prop- 
erty, plus the value of the right to maintain and operate the same,, 
is thereafter to be assessed and taxed together, and is denomi- 
nated in th6 Act as a '^ special franchise." No criticism is made 
tbfitthis addition to the ta:itable property named in the sedtiOn 
violated any provision of the Constitution; but the act further 
provides that the assessment of such special franchise shall be 
made by the State Board of Tax Commissioners. That Board i& 
required to fix the valuations of all such special franchises 
wherever found in the State, and t(f report such assessment or 
valuation to the proper local assessor, and such local officer is re- 
quired to place such special franchise upon his roll of the taxable 
property in his district, at the valuation so received, and the tax 
is thereupon levied and collected against the same in the same 
manner and for the same purposes as against the other property 
on such roll. 

This provision it is claimed violates the above cited section of 
the Constitution, for the reason that it deprives the local assessors 
of a portion of their duties as such assessors, and directs the per- 
formance of the same duties by officers who are not chosen by the 
electors or any authorities of such locality. 

In the Raymond case (37 N. Y. 428), this section, which is 
familiarly known as the home-rule provision of the Constitution, 
received judicial construction in its application to the subject of 
assessment for the purposes of taxation. 

In that case, the Legislature by chapter 410, Laws of 1867, 
sought to transfer the duties of the Commissioners. of Taxes and 
Assessments for the City of New York, who were officers ap- 
pointed by local authorities, to a board of five commissioners ap- 
pointed by the Governor, by and with the consent of the Senate. 
At the time of the adoption of the Constitution of 1846, such 
duties of assessment were, and for a long time had been performed 
by district assessors. By various Acts passed in 1850, 1857 and 
1859, the Legislature had regulated the performance of such duties 
and changed the officers who were to perform them. But in each 
instance the selection of such officers was left to local authorities. 
The Act of 1867, however, sought to change the selection of such 
officers from the City to the State, and it was at once challenged 
as being violative of the home-rule provision of the Constitution. 
The question came before the Court in the case above cited, and 



it was there distinctly held as follows: That beyond controversy 
the office in question was exclvsively a City office. That the duties 
imposed by the Act upon the new Board, although broader in their 
extent, were essentially the same as those exercised by the City 
assessors in 1846. That the plain intent of the section/of the 
Constitution in question " was to preserve to the localities the con- 
trol of the official functions of which they were then possessed^ 
and this control was carefully preserved (consistent with the power 
of the Legislature to make needful changes) by restricting the 
power of appointment of other officers to perform the same func- 
tions, to the people, or some authority of the locality." That, 
hence, the Act of 1867 deprived the people of the City of a right 
secured to them by the Constitution, and was therefore void. 

This case has never been reversed or modified, so far as I can 
ascertain, and would, I think be conceded by the Respondents in 
this case, to be a controlling authority in a case where the condi- 
tions were in all respects similar. 

But, in what respect does that case differ, in principle, from the 
one before us ? There the act sought to transfer from local asses- 
sors to those appointed by the State authorities, the duty of assess- 
ing all the property in the City of New York. The decision is 
that the Legislature was without authority to do that thing; that 
the function of assessing such property was, by the Constitution, 
secured to officers selected by the locality. The Act before us does 
not transfer the duty of assessing oil the property in the various 
tax districts to the State assessors, but only all of a certain speci- 
fied kind. Now, if the Legislature is without authority to trans- 
fer the duty of assessing all, I am at a loss to discover whence it 
ge^43 the right to interfere with the assessment of any part of such 
property. The right to have all the property in its locality as- 
sessed by officers chosen by itself, was secured to each town and 
municipality in the State by the Constitutional provision in ques^ 
tion; and, in my judgment, the Legislature has no more power to 
infringe upon that right by withdrawing from its operation one 
particular species of property, than it has to withdraw a dozen. 
It is clear that by the statute before us, the right to assess a dis- 
tinct kind of property in every district, and in some localities a 
very considerable portion thereof, is transferred from local to 
State assessors ; and this transfer w^ould seem to be as unwarranted 
as was the transfer attempted by the statute of 1867, which the 
Raymond case condemned. 

It would seem that such decision " absolutely dominates " the 
case before us, and should control our disposition of the same* 
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And so it does, even in the judgment of the learned jurist whose 
decision as Referee was adopted by the Court at special term, 
and whose opinion is now before us, were it not that he sees $. 
distinction in the fact that the amount of property transferrecl 
from local to State assessment is, in every instance, very small a^s 
compared with the whole amount of property taxed, and in some 
localities does not amount to anything. All of the principles 
decided in the Raymond case he seems to adopt, but he sustains 
the Act before us upon the theory that it does not substantially 
interfere with the home-rule principle, which it is the purpose of 
this section of the Constitution to protect. The argument is, that 
it does not take away from the local assessors enough of their 
f u'hctions to operate as a substantial invasion of the right of home 
rute in any locality, and that therefore it is not a violation of the 
provisions of that section. As illustrating and sustaining this 
claim, he cites many cases in which acts of the Legislature have 
been sustained that, to some extent, transferred from local to State 
officers certain dutieis which the local officers might, within the 
line of their duties, have performed. But in no one of them do 
I find that the Act was sustained upon the ground upon which the 
Referee would sustain this Act. 

In the Draper case (15 N. Y. 532), which is one of the earliest 
cases to adjudicate upon this section, the validity of a law was in 
question, which created a new metropolitan police district from 
the City of New York and three, adjacent counties, and which 
provided for the appointment by State officers of the commissioners 
therein and abolished the existing police departments of the several 
municipalities within such district. That case sustained the Act, 
on the ground that the State had authority to create new civil 
divisions for police purposes and to administer through its own 
officers the duties and regulations prescribed for the same. It 
distinctly held that had the act applied to the City of "New York 
alone it could not have been -sustained ; but it denied that the 
Constitution assumed that the subject of police was localized in 
the several cities and counties of the State. It held that, " as a 
political society the State has an interest in the repression of dis- 
order and the maintenance of peace and security in every locality 
within its limits ; and if from exceptional causes the public good 
requires that legislation, either permanent or temporary, be di- 
rected toward any particular locality, whether consisting of one 
county or of several counties, it is within the discretion of the 
Legislature to apply such legislation as in its judgment the exi- 
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gency of the case may require; and it is the sole judge of the 
existence of such causes." Hence it treated the authority of the 
JState upon the subject of police as paramount over that of the 
localities; and, substantially held that, for such reason, no ex- 
clusively local function had been interfered with. As to such 
functions, there was in fact no right of home rule to be preserved 
to the localities. And this is the principle which yjenades and 
controls all the cases relied upon by the Court below. In the 
Capital Police case (36 N. Y. 285) the act was held good upon 
the same principle; while in the Albertson case (55 N. Y. 50) the 
Act was condemned because it was held to apply to the Citjr of 
Troy only. So in T:he case of Rathbone v. Worth (150 N. Y., 
459"), the Act concededly dealt with the subject of police for the 
'City of Albany merely, and a very slight interference with its 
power of local appointment was condemned. 

Upon the same principle, statutes concerning excise (34 N* Y.,. 
657) and the preservation of the public health (37 N. Y., 661) 
were sustained. So those authorizing the construction of public 
parks, avenues, and even a court house, by commissioners named 
by the State, have also been sustained, even though such construc- 
tion was within the scope of the functions of local officers. Astor 
case (62 N. Y., 567) ; McDonald case (69 N. Y., 362) ; Cheritree 
case (6 T. & C, 473) ; Harlon case (57 Barb., 383). But the 
foundation of each decision has been, that the State had a para- 
mount right to direct the work to be done, and hence could do it 
through its own instrumentalities. This is especially made clear 
by the reasoning of the opinion in the Oneida Courthouse case 
(170 K Y., at page 108). 

My analysis of these cases is made only for the purpose of 
ascertaining bow far they sustain the principle upon which the 
Court below has decided this case. Whatever criticism has been, 
or may be, made of any of them is quite unimportant to this case, 
so long as it is apparent that in neither is the decision placed upon 
the ground that the infringement complained of was not sufficient 
to sustantially imperil the principle of home rule. In many of 
them the functions of the local officer were entirely transferred, 
and in each of them the controlling principle has been that the 
Act of the Legislature did not invade any right or function that 
was exclusively local in its character. In each instance it was 
held that the State had the paramount right to control the subject 
affected by the Act, and hence that there was no invasion of local 
functions. As is said in the very excellent and scholarly brief 
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submitted by the appellant's counsel on this question, it has been 
the nature of the power sought to be conferred upon the State 
officers that has controlled the decisions of fhe Court. 

Whenever the courts were of the opinion that the Act did not 
interfere with any functions that were exclusively local, then the 
Act was sustained, even though it wholly abolished the local office 
and transferred its functions to a State or department officer. 
But whenever the functions affected by the Act were exclusively 
local, whenever they did not come within the category of those over 
which it has always been recognized that the State, for the benefit 
of the State at large, has the paramount control, then any transfer 
whatever of such local functions has not b^en permitted. And 
therein lies the clear distinction between the Raymond case and 
those above cited. It is practically conceded by the Referee that 
the subject of assessment of local property for local taxation is 
not a subject over which the State has paramount authority. As 
stated by him, " the assessment of property for the purposes of 
taxation has always in this State been a function of local officers 
elected or appointed in the locality where they discharged their 
duties* and this system of assessment is entrenched in the Con- 
stitution to secure to the people the home rule to which they had 
always been accustomed, and of which the people of our race have 
always been tenacious." Therefore, as against the position taken 
by the Court below no argument is needed to establish that pro- 
position. 

A broader and bolder position, however, was taken upon the 
argument of this appeal. It was there said that no authority can 
be found for the claim that the assessment of property for local 
taxation is a function exclusively appertaining to local officers, 
and that the State has the same power to take from a local officer 
his duties and transfer them to a State officer as it had to take from 
the Police Commissioners of the City of New York their duties 
and transfer them to officers of a department of the State. In 
short, that its power over the subject of assessment is as para- 
mount as" is its power over all the several subjects referred to in 
the cases above cited, and that while the Constitution prohibits 
the State from filling a local office which at the time of its adop- 
tion was filled by election or appointment by local authorities, yet 
it does not prohibit it from abolishing such local office and trans- 
ferring the duties of that office to an officer of the State at large ; 
that it may take to itself the performance of any, or all, the funo 
tions of the local office, but it may not name the local officer to 
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perform them; and so far as the question now before us is con- 
cerned, this is upon the theory that the State possesses the ab- 
solute power to tax, and hence it may take to itself the assessing 
of property, which is but an incident to the power of taxation. 
Evidently this theory utterly annihilates the Constitutional pro- 
tection to the principle of home rule for local municipalities, and 
leaves very^little importance or effect to the section in question, 
It is at variance with many decisions of the courts construing 
this section and is approved by none. In the recent decision in 
this Court of the Brenner case (67 App. Div. 381) it was said, 
^^ It must be regarded as well settled that the purpose of the Con^ 
:stitutional provision in question is to secure to localities the funda-: 
mental right of self-government ; that it protects all official duties 
existing at the time of its adoption vested in local officers, and 
inhibits the transference of such duties to officers not elected by 
the electors of the locality or appointed by local authorities; that 
it is not the officer but the office, the exisiting duties and functions, 
to which the protection is extended and which cannot be trans- 
ferred to an offlcer elected or appointed other than in the pre- 
scribed manner/' And this case was affirmed in the Court of 
Appeals. (170 K Y. 185.) 

Moreover, the Raymond case above cited is a direct authority 
against such view. As shown above, it declares that the plain 
purpose of the section was to preserve to localities the control 
of the official functions of which they were possessed at the time ^ 
it was passed, and that " any other cx>n3truction would render the 
section in question, when applied to the cities of the State, sub- 
stantially nugatory." Undoubtedly at that time assessors of the 
localities were the only ones whose duty it was to assess property 
for local taxation. If the power to make such assessments may 
be now transferred to a State officer the control of the localities 
over that subject is as much taken away as if it were transferred 
to a local officer named by the State ; and thus the purpose of that 
section is evaded. Clearly the Raymond case proceeds upon the 
theory that the duty of assessing local property for the purpose 
of local taxation was exclusively a function of the local assessors ; 
and hence is authority for the claim that such duties may not be 
transferred by the Legislature to any officer whatever who is not 
<jliosen by the localities themselves. 

We are left, then, with the single question whether the views 
of the Court below can be sustained upon principle only. 
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Its argument is, that the amount of property, the assessment 
t>f which is transferred from local to State assessors by this Act^ 
is so inconsiderable a portion of the whole that, as a matter of 
fact, neither of the localities is " in any ' material ' manner de- 
prived of local self-government." That therefore their home-rule- 
rights are not " substantially " invaded, and hence it does not at 
all infringe against the Constitutional prohibition. « 

But the question is not whether such transfer affects their home- 
inile rights or their local self-government "materially" or "sub- 
stantially," or, as I understand the argument, to an extent suffi- 
cient to do them any harm; but whether it does, or does not, 
ftmount to a direct and actual invasion of such rights. Beyond 
Controversy, this act takes away from the local assessors the func- 
tion of assessing a certain kind of property, and transfers it to 
the State Board of Tax Commissioners, and to this extent makea 
iBuch Board perform the functions of a local officer; and, if we 
sustain this act, we must sustain their authority to do that very 
thing. But this is the very thing that the Constitution sayd they 
may not do. Officers appointed by State authority may not be 
iauthorized to perform the functions of an office exclusively local. 
Clearly, the invasion which we would thus sustain, if repeated,^ 
would ultimately transfer the whole function of assessment ftom 
local to State officers ; and so it would seem that the first invasion 
is as much a violation of the Constitutional prohibition, as would 
• be the one that transferred the last remnant of property remaining 
to the local assessor. 

I cannot agree that the principle of home rule is not endangered 
because the courts may tell the Legislature that it has irdruded 
tipon it far enough. Such is not the Constitutional scheme for its 
protection. That instrument declares what the Legislature may 
liot do. They may not transfer the functions of a local office to 
Stale officers. If an act of the Legislature attempts to do that, 
presumptively it is a dangerous invasion of the home-rule principle 
— certainly it is a prohibited one. It is a question of authority^ 
on the part of the Legislature. Concededly, it- would not be 
authorized to so transfer, by other Acts, many other specified kinds 
of property. Concededly, the time would come when, to save- 
iocalities their home-rule rights, the courts must hold an Act to be 
unconstitutional, that in itself attempts to do no more than this- 
Act does. In my judgment, both acts would be equally unau- 
thorized. 
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It is suggested that so much of the " special franchise " as con- 
sists of the mere right to operate the tangible property in streets 
and public places has never heretofore been the subject of taxa- 
tion, and that as to such new property the Act in question, by 
depriving the local officers of the right to assess it, takes no right 
from them that they ever had before, and hence the principle 
of home rule is not invaded. 

But it has been the duty of local assessors, ever since the office 
existed, to assess all property in their district that was liable to 
taxation, and they were the sole and only officers upon whom such 
duty was imposed. The Legislature from time to time, as new 
species of property have come into existence, has imposed the 
burden of taxation upon them; yet it did not need an Act of the 
Legislature to enable the assessors to assess such new property. 
That duty devolved upon them as soon as the property was de- 
clared taxable, by virtue of the long-existing and well-reoognized 
function of their office, and it is this very duty of assessing ail 
the property in a locality upon which the Legislature shall im- 
pose the obligation of paying a local tax, that the localities insist 
should be exercised by officers chosen by themselves. The func- 
tions of the office ai'e neither enlarged by an addition of prop- 
erty to the tax list, nor are they diminished by a removal of 
property from that list. Undoubtedly the Legislature has the 
power to do either, but the functions of the assessors' office remain 
the same. The right and the duty of the assessors to assess what- 
ever property in their district the Legislature shall declare tax- 
able for local purposes is the long-existing and assured function 
of that office which is sought to be preserved. Therefore, when 
the L^slature deemed it wise to add to the taxable list the so- 
called "special franchise," the duty of assessing it devolved at 
once upon the local assessors. Its creation at once brought it 
within the scope of their official duties. By virtue of the func- 
tions of such office it became the duty of the assessors to assess it. 
It is true that the assessors have never heretofore had the op- 
portunity of assessing such property. It has never been made 
taxable and so brought within the scope of their duties, but their 
right and duty tx) assess, now that it has been made taxable, has 
always existed, and by appointing another officer to perform that 
duty the Act in question directly invades the functions of such 
office and attacks the principle of home rule. 

Moreover, a considerable portion of the "special franchise'' 
consiBts of tangible property that has long been assessed by the 
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local officers. In the City of New York alone it amounts to 
something over seventy-six million dollars. All such property the 
law in question withdraws from the assessment by local assessors. 
It is argued that such property is a mere adjunct to the " franchise 
or right to use it," and that as the duty of assessing such right 
may be taken away, the duty of assessing its adjuncts must go 
with it. As said above, this is a question of power in the Legis- 
lature, and I am unable to understand how that body gets the 
power to withdraw the tangible property from local assessment by 
merely requiring it to be assessed with the intangible right to use 
it. It cannot do indirectlv what it mav not do directlv. It 
has no more power to add it to intangible property, and so with- 
draw it from local assessment than it has the power to withdraw 
it directly from such assessment. 

I am forced to the conclusion that so much of the act in ques- 
tion as provides for the assessment of a special franchise by the 
State Board of Tax Commissioners is unconstitutional and void, 

I am not unmindful of the importance of this question. The 
great interest which the taxpayers of the State take in this effort 
to subject to the burden of taxation a very large amount of prop- 
erty, which undoubtedly is of immense value to its owners, and. 
the disappointment which will naturally accrue through its failure 
to them and to those legislators who evidently adopted this plan as 
the one best calculated to protect alike the owner and the public, 
is fully appreciated by me. But this Court does not enter as a 
pioneer upon the consideration of this question. Every principle 
involved in it has been settled by the Court of Appeals, and we 
may do no more than recognize and enforce such principles in 
their application to this case. As stated above, in my judgment 
the decision in the Raymond case absolutely dominates this case. 

Opinion of Kellogg, J. 

Kellogg, J. 

The question of the constitutionality of the so-called "special 
franchise" amendment of the General Tax Law is approached 
with no little hesitancy, owing to its importance ; also to the fact 
that it has been discussed and determined by an able jurist, the. 
learned Referee appointed herein, and the further fact that the . 
question is avowedly on its way to the Court of Appeals, where 
alone the question can be finally answered. Counsel on both sides > 
have very ably and with evident conviction argued this question 
before us and insist upon the deliberate judgment of this Court* 
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unbiased by what has gone before or what may come after, and 
we are therefore called upon to express our independent convic- 
tions and briefly state the grounds upon which they are based. 

The learned Referee has held that assessing property for the 
purpose of taxation under the general tax laws of the State is a 
local function and can be exercised only by local assessors elected by 
the electors of the locality or appointed by the local authorities. 
He says : 

" The assessment of property for the purpose of taxation has 
always in this State been a function of local officers elected or 
appointed in the locality where they discharged their duties, and 
this system of assessment is entrenched in the Constitution to 
secure to the people the home rule to which they had always been 
accustomed and of which the people of our race have always been 
tenacious." 

This must mean that the Legislature has not the power to take 
from the local assessors this function and settle it upon an in- 
dividual or body appointed by the Legislature. It is not a func- 
tion which the Legislature has power to change from a local to a 
State function. This conclusion of the learned Referee is sup- 
ported by the Court of Appeals in People v. Raymond, 37 N. Y. 
428, and by every case in that Court in which the question of 
assessment of property for purposes of general taxation has di- 
rectly or indirectly arisen. The organization tax and franchise 
tax levied by the Comptroller upon corporations are held not to 
be taxes, but charges by the State upon the right to do business in 
a corporate capacity, a privilege the State may give or take away. 
So with the inheritance tax ; it is held not to be a tax upon prop- 
erty, but a charge upon the succession, also a right the State may 
give or take away. {Matter of Estate of Swift, 137 K Y. 77.) 
It has never been claimed that valuations made by the Comp- 
troller or by his appointees or by any appointee of the State in 
such cases, for the purpose of fixing the sum to be charged for the 
enjoyment ,of these State privileges, was a local function. The 
State has seen fit to base its claim against certain corporations 
upon a valuation of capital employed in the State. It might 
have demanded a share of its earnings instead, and it might, 
without valuation, have taken a share in kind of the property of 
a deceased person as the price of transmission of the remainder 
to the heir, devisee or legatee. I do not therefore see how much 
incidental valuations for special purposes have any bearing upon 
the question before us. 
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Speaking generally of the home rule which the Constitutiou 
essays to protect, the courts in many instances have imdertaken to 
define, distinguish and point out Avhat is not a local function as 
contemplated by the Constitution; but as to the matter of assess- 
ment of property for general taxation they have uniformly held 
that to be a local f imction. The class of cases in which the courts 
have held the function to be exercised not to be exclusively local 
are such as relate to the exercise of police powers, and as instances 
of these are People v. Draper^ 15 N. Y. 532 ; People v. PincJcney, 
32 N. Y. 377 ; Board of Health v. Heister, 37 N. Y. 661 ; Board 
of Excise V. Barrie, 34 N. Y. 657 ; Astor v. The Mayor, 62 K Y. 
567 ; People ex rel. Kelmer v. McDonald, 69 N. Y. 362 ; People 
ex rel. v. Cheritree, 6 T. & C. 473 ; Hanlon v. The Supervisors 
of Westchester, 57 Barb. 383 ; City of Syracuse v. Hubbard, 64 
App. Div. 587 ; The People ex rel, v. The Board of Supervisors 
of Oneida Co., 170 K Y. 105. 

In these cases the Court in every instance professed to see that 
the principle of home rule contemplated by the Constitution was 
not involved for the reason that the function sought to be exer- 
cised was not local in such a sense as io deprive the State from 
its unlimited exercise In some cases it is true that the pi-evailing 
opinion of the Court conveys the impression that local self-gov- 
ernment as a principle, so far as recognized by the Constitution, is 
a sort of nebula with limitations as uncertain, unstable and elusive 
as the tail of a comet {Matter of Allison, Com. of Jurors, 172 N". Y. 
421), but all, nevertheless, declare that the Constitution does 
recognize the principle and protects it against legislative encroach- 
ment. 

It will be of little worth to here state the process of court reason- 
ing by which conclusions were in those cases arrived at. We are 
only concerned with the uniform finding of the Court in each case 
that the function sought to be exercised by the State was not a local 
function and the home-rule principle embedded in the Constitution 
was in no manner or degree invaded. JSTone of these ca^es excuses 
the conclusion arrived at on the ground that the invasion of the 
field protected by the Constitution was slight or not substantial. 
None of them claims that there is a difference between a small 
invasion and a great one in determining whether an act of the 
Legislature is constitutional or otherwise. If the theory of " sub- 
stantial invasion " is the proper theory in determining whether or 
not there has been an unlawful violation of the Constitution, the 
courts might well have held in the Brermer case {Matter of Br en- 
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ner, 170 N. Y. 185), that the Act considered was constitutional 
because there was left to the home rule the power of appointment 
and election of so many other officers that the taking away of a 
single office was not a substantial infringement 

It seems to me that the question of the constitutionali]ty of the 
act we are considering hinges wholly upon the question as to 
whether or not the assessment of property for general taxation is 
an exclusively local function. If it is conceded to be, or is de- 
termined to be an exclusively local function and, as said by the 
referee, is a " system of assessment entrenched in the Constitution 
to secure to the people the home rule to which they have always 
been accustomed and of which the people of our race have always 
been tenacious," then it must be the duty of the courts, until the 
people shall change the organic law, to see that these secured rights 
are not unlawfully invaded. It matters not^ it seems to me, how 
little or how great may be the invasion proposed. Every little 
violation of the Constitution is as inexcusable as is a larger viola- 
tion. Considerations of convenience or better service have no place 
in the discussion or in the determination of this question. If we 
were authorized to hew away the Constitution every time it binds 
and so make it run in accord with the legislative idea of public 
needs we might then take into account the good and the bad which 
might result from the change. 

The learned Referee has found that the tangible property here- 
tofore assessed by local assessors throughout the State amounts to 
$76,585,225. The assessment of this is, by the legislative amend- 
ment to the General Tax Law, taken from the local assessors and 
the function transferred to a State board. No one can deny that 
this is a palpable violation of the Constitution, at least in some de- 
cree. It may not be a very large invasion but it is a material inva- 
sion, for I assume that every invasion, if plainly an encroachment, 
however small it may be, is material to those ^ho give heed to a 
constitutional inhibition. The excuse for transferring this power to 
assess the tangible property on, under and over the public streets 
and places, is based upon the claim that this property is insever- 
able from the franchise, the intangible property. That it is not 
inseverable for the purpose of valuation is plain. That is man- 
ifest from the findings of the Referee who has ascertained from the 
testimony of the State Board of Assessors the value of the tangible 
and intangible separately. It is also plain from the approved 
method of assessment adopted by the State Board, viz., apprising 
first the whole property of the corporation and deducting there- 
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from the value of all the tangible property of every name and 
kind owned by the corporation, estimated on the cost of reproduc- 
tion, and taking the result as the net valuation of the intangible, 
or franchise. It is not inseverable either for the purposes of 
enforcing payment of the tax. The franchise may be sold with- 
out the tangible property on, under or over the streets. Its value 
without the tangible would be the value of both less the 
cost of reproduction of the tangible; so the State Board of 
Assessors have determined, and both are separately valuable. 
The tracks of a street railway are no more essential to a 
profitable use of the franchise than are the power houses which 
furnish the power and which are not assessed with the intangible 
property; both the tracks and the power houses as well as the 
rolling stock may be replaced. The case cited (People v. O'Brien, 
111 N. Y. 47) to show that "the franchises would be of no 
value without tangible property to operate them and so they are 
inseparable" was based upon Gue v. Tide Water Canal Co., 24 
How. U. S. 257. That was a case where the sale of a canal by 
piecemeal was sought to be enjoined in equity. A levy had been 
made on the locks of the canal, the toll house and land surrounding 
the outlet locks, all essential to the uses of the canal. The Court 
held that to sell a canal lock would destroy all value in the canal 
itself and would be 9f no value to the purchaser, hence the sale 
was enjoined. It is obvious that a canal so far differs from a 
street railway as to make the case cited wholly inapplicable. The 
tracks of a railway may be removed, but the lock of the canal 
could not be. There could be no replacement of the property 
sought to be sold appertaining to the canal, hence a sale would 
destroy the franchise. This cannot be the case as to any of the 
property contemplated ta be assessed by the amendment of the 
tax law under the name of special franchise. 

The assessment by a State Board of the franchises themselves 
— the intangible property of a corporation as defined by the 
amended act — presents perhaps another question. This prop- 
erty is not new property coming to the locality but has always ex- 
isted there though it has never been locally assessed. To assess 
this property judiciously or l)y the method ad<ipted by the State 
Board the local assessors in most cases would need to go beyond 
their precincts. The property can hardly be said to be localized. 
For instance a street surface railway, a telegraph, telephone or 
pipe line, which runs through several incorporated villages and 
on the highways of intervening towns, must possess a franchise 
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from each municipality. The value of these franchises separately 
considered might be very little but the value combined might be 
very great. The right to run cars on the highways of a town 
could only be valuable as connected with the right to run 
through the other municipalities. These franchises therefore are 
only links in a chain. The chain may have great value but 

' the links have no value except for their being component 
parts of the chain itself. It is obvious that to give a proper 
value to any link the value of the entire chain must be first 
ascertained and then an approximate apportionment would 
not be difficult. But the value of the chain largely depends upon 

' the earning capacity for the time being of the entire property of 
the corporation used to do the business which the franchises per- 
mit to be done, and the value of the chain of franchises ascer- 
tained in the mode adopted by the Board of Assessors — and no 
better mode has been suggested — requires a valuation of the 
entire corporate assets and a separate valuation of all the tangible 
property in each municipality and elsewhere situated, and then 
by a process of elimination the value of all the franchises to- 
gether may be determined. It is possible that this might be done 
by local assessors, but in doing it they would be exercising tome- 
thing more than the usual local function of their offices. The 
apprisement by local assessors of property in another municipality 
would, if permissible, be a function never before exercised. They 
could not be protected in so doing by any principle of home rule. 
And if this is what would be required of them I do not see how 

' their local functions could be disturbed or diminished bv the 

t/ 

appointment of a State Board to make this assessment. The 
property to be assessed is not in its nature localized in any out? 
taxing precinct. It is not property over whi^h the local assessor 
has ever exercised jurisdiction. In some cities and in some oUier 
municipalities it may be that the entire corporate property in- 
cluding its franchises are located within the municipal limits, but 
such eases make the exceptions rather than the rule. 

I advise a reversal, and that the assessment be set aside, on the 
ground that the amendment to the general tax law creating a 
State Board of Assessors and giving them power to assess the 
tangible property on, under and over streets and public places is 
an invasion of the functions of local assessors and in this resp;Jct 
is a violation of the Constitution. 
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Opinion of Smithi J., Dissenting. 

Smith, J., Dissenting. 

The- legislative act, the constitutional warrant for which is 
here challenged, was passed in May, 1899. By its provisions a 
new species of property was added to the property theretofore 
taxable by law. This new species of property was the franchise, 
right or permission granted by municipalities to use the public 
highways and public places within the State. This franchise, 
right or permission was •defined by the statute to inchide the 
tangible property of the person, copartnership, association or 
corpQration, the owner of the franchise itself, which was used iij^on 
the public way. It was provided that this tangible property 
should be taxed as a part of the special franchise ; that <^lie hpecial 
franchise as thus defined should be assessed bv the State Board 
of Tax Commissioners, and their assessment as certified should be 
entered by the assessors or other officers of the various localities 
in which said franchises existed in the proper colunm of the assess- 
ment roll. One of the grounds of the relator's challenge is 'ihat 
this act violates the home-rule provision of the State Constitution 
as found in section 2 of article 10 of the Constitution of 1894. 
That provision of the Constitution reads as follows :"**** 
All city, town and village officers, whose election or appointment 
is not provided for by this Constitution, shall be elected by the 
electors of such cities, towns and villages, or of some division 
thereof, or appointed by such authorities thereof, as the Legisla- 
ture shall designate for that purpose. All other officers, whoso 
election or appointment is not provided for by this Constitution, 
and all officers whose offic>es may be hereafter created by law, shall 
be elected by the people, or appointed, as the Legislature may 
direct." 

The contention of the relator is that this constitutional pro- 
vision is violated by giving to the State Board of Tax Commis- 
sioners the assessment, first, of the franchise, and second, of the 
tangible property in the street ; which, by the Act, is laade a part 
of the special franchise subject to assessment by the State officers. 

That the Legislature might properly give to the State Board 
the assessment of the franchise seems to me of undoubted right. 
The Constitution provides that "all officers whose rffices may be 
hereafter created by law, shall be elected by the people, or ap- 
pointed, as the Legislature may direct." This provision is a clear 
index of the constitutional purpose to protect the localities in 
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the home rule which existed at the time of the adoption of the 
Constitution, and to that extent only. All offices thereafter 
created are to be filled as the Legislature may direct. ' By this 
Act, the legislature has in effect created a new office — a fran- 
chise tax assessor; and to the extent of the assessment of the 
franchise, with duties not existing at the time of the adoption of 
the Constitution. These duties, too, are distinct from and in- 
dependent of any then existing duties of local officers. An in- 
tangible franchise has never been the subject of assessment by 
local assessors* This is held by the Referee below. See People 
V. Barker, 152 JST. Y. 417; People v. Comr. of Taxes, 104 IST. Y. 
240. Most franchises are enjoyed in connection with franchises 
from adjoining municipalities which have a value in their union, 
the value of which separately, however, is uncertain and practically 
imdeterminable except by arbitrary apportionment. To assess 
these franchises, access must be had to the books of the cor- 
poration and to other data which it would be difficult if not 
impracticable to give to the assessors of every* tax district 
in which the franchise existed. The duty, therefore, of as- 
sessing these intangible franchises, is, as I say, distinct from the 
duty of assessment of real and personal property. The fact that 
this franchise is, by the statute termed real estate, and tliat the 
local assessors were, at the time, empowered to assess all real and 
])ersonal property within their tax district, does not affect the sit- 
uation. \\Tiethor it be called real estate, personal property, or 
iieither, is a mere matter of form. The intent of the Legislature 
is plain to make taxable another species of property winch had not 
1 heretofore been taxable, and to appoint State officers to assess 
llie valuation of the same. But it is immaterial whether a new 
office has been created or new functions have been added to an old 
office. In either case existing home rule is not invaded by the 
assignment of such functions to legislative appointees. There 
is preserved to the locality every function possessed by it at the 
time of the adoption of the Constitution. People v. Pinckney, 
32 N. Y. 382 ; City of Syrwcuse v. Hubbard, 64 App. Div. 589. 
In my judgment, therefore, the right seems clear, both within the 
letter and wathin the spirit of the Constitution to give to the State 
T>oard of Assessors the power to assess the intangible franchise. 
See People v. Draper, 15 if. Y. 532; People v. Wells, 172 IST. Y. 
421. 

By this statute, however, the tangible property of the corpora- 
tion within the street, used in connection with the intangible frjto- 
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ohisey is made a part of the special franchise which the State of- 
ficers are empowered to assess. The constitutionality of this pro- 
Yision [Presents a more serious question. This tangible property 
amounts to upwards of ninety millions of dollars within the State. 
It has heretofore since its creation been assessed by the local as- 
sessors. It was so assessed at the time of the adoption of the Con- 
stitution. By this Act, this local function, existing at the time 
of the adoption of the Constitution, has been taken away from the 
local officers and given to the State Board. By what rule of con- 
struction can this be justified? 

Chapter 564 of the Laws of 1865, conferred upon the Commis- 
sioners of Central Park, appointed by the central power, the ex- 
clusive care, management and control of portions of Sixth avenue 
and certain other streets in the city of New York for the purpose 
of regulating, grading, and otherwise improving the same. In 
AsloT V. Tlie Mayor, 62 N. Y. 567, that act was questioned as 
violating the home-rule provision of the Constitution, by trans- 
ferring to officers appointed by the central power, functions there- 
tofore always discharged by local officers elected or appointed in 
the locality. This Act was held constitutional and .the rule as 
stated in the headnote is as follows: "The constitutional pro- 
vision does not prohibit the Legislature from clothing officers ap- 
pointed by it for the carrying out of a public improvement with 
power to perform acts which have an especial relation to and con- 
nection with such improvement, simply because the power to per- 
form such acts was, at the time, of the adoption of the Constitu- 
tion, vested in local officers elected by the people." In discussing 
that act. Justice Miller, writing for the Court, says: "It would 
be carrying the doctrine of non-interference with local officers far 
beyond any reported case to hold that in no case whatever could any 
of the powers existing in a local officer at the time of the adoption 
of the Constitution be taken away without violating the pro- 
vision cited." In People v. Draper, 15 N. Y. p. 543, Denio, J., 
in writing of this provision of the Constitution says : " If we were 
to establish the principle that the Legislature can never reduce the 
administrative authority of counties, cities and toAvns; can never 
resume in favor of the central power any portion of the jurisdic- 
tion of those local divisions, or change the partition of it among 
them, as it existed when the Constitution was adopted, we should, 
, I think, make an impracticable government." 

The intimate relation of the tangible property in the street to 
the intangible property to which it is an incident is seen at a 
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glance. For many purposes they are legally inseparable. In 
People V. O'Brien, 111 N. Y. 471, the Court in its opinion, says': 
'* In the former class has been held that at common law real estate 
acquired for the use of a canal company could not be sold on exe- 
cution against the corporation separate from its franchise so as 
to destroy or impair the value of such franchise. Ghie v. Tide 
Water Canal Co., 24 How. U. S. 257. And by parity of reason- 
ing, it must follow that the tracks of a railroad company and the 
franchise of maintaining and operating its road in a public street 
are equally inseparable in the absence of express legislative au- 
thority providing for the. same." In Syracuse Water Co^. v. City 
of Syracuse, 116 N. Y. 182^ the opinion reads: "The corporate 
rights and the corporeal means of their exercise therefore consti- 
tutes, as it were, a single body, consisting of property corporeal 
and incorporeal. Both the power and the means of exercising it 
are essentially united and upon such union is dependent the en- 
joyment as well as the practical value of the franchise." Citing 
People V. O'Brien and Gue v. Tide Water Canal Co. In the case 
of Gvs V. Tide Water Canal Co., upon which both of these opin- 
ions rest, a creditor of a canal company had levied an execution 
upon a house and lot, some locks in the canal, and some adjoin- 
ing buildings lots, all the property of the canal company and 
necessary for the conduct of its business. It was there held, that 
because a sale of the tangible property xwithout the franchise 
would result in a sacrifice of the property, equity would enjoin 
the sale in behalf of creditors and stockholders of the corporation 
and leave the creditor to an equitable action for a sale of the 
whole property, including the franchise, upon which the proceeds 
could be equitably distributed. This case, and the authorities 
based thereon, are distinguished by Justice Kellogg in his opinion, 
in which he &ays : " It is obvious that a canal so far differs from 
a street railway as to make the case cited wholly inapplicable. 
The tracks of a railway may be removed but the lock of a canal 
could not be; there could be no replacement of the property sought 
to be sold appertaining to the canal,- hence a sale would destroy the 
franchise. This cannot be the case as to any of the property 
contemplated by the amendment of the Tax Law under the name 
of special franchise." This distinction of Justice Kellogg is 
clearly overborne by the authorities. The principle of the case 
of Que V. Tide Water Canal Company has been applied by the 
courts with equal force to the tracks and equipment of a railroad 
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which cannot be sold separately from the franchise itself. See 
Hammock v. L6an and Trust Co,, 105 U. S. 77; Buncombe 
Cou/niy Commissioners v. Tommey, 116 U. S. 122; Kittell v. 
Augusta T. & G, R. Co,, 65 Fed. Rep. 861. In that case the 
opinion in part reads : '' It further appears that said sale covers 
all the construction plant, tools and construction material belong- 
ing to said corporation. In such circumstances, a creditor cannot 
dissever from the franchise property essential to its useful exist- 
enca'' In National Foundry and Pipe Works v. Oconto Water 
Co,, 52 Fed. Rep. 43, where a specific lien was given to a material- 
main upon a plant and franchise of a water company, it was held 
that they "cannot be separated by judicial sale because of their 
public use." The Judge, in writing the opinion, says: "The 
structure here is of tlie class of which canals, street railways, rail- 
roads, telegraph, telephone, electric light and gas plants are ex- 
amples, and can only be dealt with as an entirety/' 

But it is urged that the tangible and intangible are not insepa- 
rable for the purpose of assessment. Possibly they are not ab- 
solutely inseparable. 

As shown by the evidence the value of the intangible franchise 
must be determined by taking the value of the whole property, 
tangible and intangible, and deducting therefrom the value of the 
tangible. Thus the determination of the value of the tangible 
property is a prerequisite to the valuation of the intangible. Their 
values and use depend upon each other. Those values thus in- 
terdependent are given to the State Board to determine. They 
are therefore reasonably connected for the purpose of assessment 
and taxation. And this is all that is necessary to authorize the 
Legislature to attach the tangible to the intangible property for 
this purpose. 

In the Astor case, above cited, the several avenues, jurisdiction 
of which was taken from the local assessors and given to the State 
officers, were outside of Central Park, and not within the juris- 
diction of the Park Commissioners. These avenues might have 
been left to the local officers to improve. There was no absolute 
necessity that they be transferred to the Park Commissioners who 
Avere appointed by the central power. Nevertheless, by reason of 
their intimate relation and connection with the park and with the 
scheme of park improvement, the Legislature was held authorized 
to take from the local officers functions which had theretofore been 
Iccal functions, and transfer them to these State officers. If, -as 
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part of the park improvement, the Legislature had thought best 
to give to the Park Commissioners the permanent control of the 
streets surrounding the park, I apprehend that the right to do 
so would be recognized by the courts as one reasonably connected 
with and incidental to the scheme of park improvement which 
the Legislature was authorized to adopt and execute. 

Nor do I find any authorities which conflict with the conclusion 
reached. The learned Presiding Justice deems this case con- 
trolled by the case of People v. Raymond, in 37 N. Y. 428. That 
case simply holds that the Legislature has no right to abolish the 
office of Commissioner of Taxes and Assessment of the city and 
county of New York, and to transfer the duties of that office to 
one appointed by State authority. It does not hold that his every 
function is inviolate, and that no pari of his duties may be trans- 
ferred to State officers if such be reasonably necessary as incidental 
to some plan .which the Legislature lawfully seeks to accomplish. 
The office of Commissioner of Highways cannot be abolished and 
his duties transferred to an officer appointed by the State. That 
office, equally with the office of Commissioner of Taxes of the city 
of New York, is one within the protection of the Constitution. 
Nevertheless, it has been frequently held that some of the func- 
tions of the office of Commissioner of Highways may be taken 
from it and exercised by the State ; and in the Astor case, an Act 
taking from him certain functions was justified because they were 
incidental to the State plan of park improvement in the city of 
New York. 

In the Referee's opinion are cited many instances where certain 
functions are taken from local officers while the offices themselves 
are concededly protected under the Constitution from destruction 
by the Legislature. 

The learned Referee, before whom this case was originally 
tried, has admonished us of certain rules of construction by which 
we must be guided in the determination of this question. He says 
in his opinion : " There is also a rule many times announced by 
the judges that the legislative will is not to be thwarted as in con- 
flict with the Constitution unless such conflict is clear and un- 
doubted; and that whenever an Act of the Legislature can be so 
construed and applied as to avoid conflict with the Constitution 
and give it the force of law, such construction should be adopted. 
The Legislature has supreme legislative power except as such 
power is limited in the Federal or State Constitutions; and we 
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must be able to point to some unmistakable constitutional limita- 
tion before such power can be curtailed. A further rule must^ 
however, be observed, that a thing within the intent of the Con- 
stitution, if that intent can be gathered from the instrument 
itself considered in all its parts or from the history connected with 
it of which a Court can take notice, is, for all purposes, to be re- 
garded as within its words and terms, and that the plain purpose 
of the Constitution will not be thwarted by a too close adherence 
to its letter." 

Guided by these rules of construction, we must not lose sight 
of the fact that what is protected by the Constitution is the local 
office and not each separate function thereof. It may be that the 
Legislature would not have power arbitrarily to take from a local 
officer some of his regular functions, however small. The argu- 
ment is not without force that a slight arbitrary invasion might 
be followed by another until the substance of the office is gradually 
taken from the locality. Where, however, the functions of a 
local officer are left substantially unimpaired, to take from him 
certain of his functions and give them to State officers entrusted 
with the execution of a lawful State purpose, where the transfer 
is of functions reasonably incidental to the fulfillment of that 
purpose, in no way offends as against the constitutional prohibi- 
tion. To hold otherwise and to rule that no single function may 
ever be invaded would materially cripple the power of the State 
in the institution of public improvements, and would, in my 
judgment, be a limitation never intended by the framers of the 
Constitution. The Legislature has transferred to State authori- 
ties the capital execution of criminals. Those functions have 
been taken from local constitutional officers and given to State 
officers. To question the constitutional right to accomplish this 
purpose would be generally recognized as quibbling over the con- 
stitutional restriction. The Constitution should receive such 
liberal construction as will protect the people in the rights in- 
tended to be reserved, and at the same time render possible the 
growth and prosperity of the State. The limitation which the 
majority of the Court have here found is at the most an implied 
limitation, unwarranted, as I think, either by authority or by any 
reasonable conception of the intent of the framers of the Constitu- 
tion. I am impressed with the conviction that to hold this law 
invalid is to pervert the will of the people of the State, as written 
in their fundamental law. 
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Opinion of Chester, J., Dissenting. 

Chester, J., dissenting. 

The Special Franchise Tax Law (so called) chapter 712, Laws 
1899, amended the Tax Law (chapter 908, Laws 1896) so that 
the terms " land,'' ^^ real estate " and " real property,'' as used in 
the Tax Law, should include not only all surface, underground or 
elevated railroads, but " the value of all franchises, rights or per- 
mission to construct, maintain or operate the same in, under, 
above, on or through, streets, highways, or public places ; " and 
also the "value of all franchises, rights, authority or permission 
to construct, maintain or operate, in, under, above, upon or 
through any streets, highways, or public places, any mains, pipes, 
tanks, conduits, or wires, with their appurtenances, for conducting 
water, steam, heat, light, power, gas, oil, or other substance, or 
electricity for telegraphic, telephonic or other purposes." The 
amendment further provided that, " a franchise right, authority 
or permission specified in this subdivision shall for the purpose 
of taxation be known as a * special franchise.' A special fran- 
chise shall be deemed to include the value of the tangible property 
of a person, copartnership, association or corporation situated in, 
upon, under or above any street, highway, public place, or public 
waters in connection with the special franchise. The tangible 
property so included shall be taxed as a part of the special fran- 
chise." It was also provided in the amendatory Act that, "the. 
State Board of Tax Commissioners shall annually fix and de- 
termine the valuation of each special franchise subject to assess- 
ment in each city, town, village or tax district." The amendment 
also required the board to return its valuation to the local authori- 
ties to be included in the local assessment rolls, and required the 
local authorities to enter the valuation of the special franchises, 
so fixed by the State Board, in the proper place in the local assess- 
ment rolls. 

The act did not interfere with the office of assessors or other 
local officers charged with the duty of making assessments. The 
only power taken from such local officers was the' power to ass6S3 
the tangible property in the streets which was defined by the law 
to be, and to be taxed as, a part of the special franchise. 

The most important question in the case is whether the Legisla- 
ture had the power under the Constitution of the State to take 
this function from the local assessors. That the Legislature had' 
the power to commit to the State Board of Tax Commissioners 
the function of assessing the intangible property constituting a 
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tion. Such intangible property was made taxable for the first 
time in this State by the amendment and the Legislature had the 
undoubted right to commit its valuation for the purposes of tax- 
ation to any agency it might choose without the impairment of 
any functions of local officers, because no local officer ever had 
any power or authority over property of that character for the 
purposes of taxation. 

As to whether or not the Legislature could commit to the State 
Board of Tax Commissioners the power to value the tangible prop- 
erty in the streets forming a part of these special franchises is a 
more serious matter. My examination of this question has led 
me to a different conclusion from that reached by some of my 
associates and I will, as briefly as I may, state the reasons for 
my conclusion. 

The home-rule provisions of the State Constitution which is 
brought in question here is found in section 2 of article X, and 
is as follows : 

" All county officers whose election or appointment is not pro- 
vided for by this Constitution, shall be elected by the electors of 
the respective counties or appointed by the boards of supervisors, 
or other county authorities, as the Legislature shall direct All 
city, town and village officers, whose election or appointment is 
not provided for by this Constitution, shall be elected by the elec- 
tors of such cities, towns and villages, or of some division thereof, 
or appointed by such authorities thereof, as the Legislature shall 
designate for that purpose. All other officers, whose election or 
appointment is not provided for by this Constitution, and all 
officers, whose offices may hereafter be created by law, shall be 
elected by the people, or appointed, as 'the Legislature may 
direct.'^ 

The office of assessor is not mentioned in this section, nor are 
the functions of any local officer defined therein. While this sec- 
tion expressly secures to the localities the selection of their^ local 
officers it does not in express terms protect the functions of such 
officers from legislative or State interference. But the appellant's 
counsel insist, and no doubt rightly, that we may read into the 
Constitution by implication from the history of the State at or 
prior to the time of the adoption of the Constitution that the 
assessment of property for the purpose of taxation is a local func- 
tion. So far I may agree with them and find ample authority 
in the decisions of the courts for so dmng. But when they insist 
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that under the implied provisions of the Constitution such assess- 
ment is exclusively .Si local function in the sense that the State 
cannot interfere with it or confer upon officers appointed by State 
authority the function of valuing tangible property in the streets' 
constituting part of a special franchise, notwithstanding such 
property has heretofore been assessed by local assessors, I find 
myself unable to yield my assent. 

While an Act of the Legislature must stand the test as to 
whether its provisions are counter to the clearly implied, as well 
as to the express, provisions of the Constitution, yet I cannot con- 
ceive it to be the duty of the Court to aid in reading into the 
fundamental law matters of doubtful or uncertain implication in 
order thereby to effect the condemnation of an otherwise valid 
act. 

In considering this question some elementary principles may 
first be alluded to. The legislative power is absolute and un-' 
limited, except as restrained by the State or Federal Constitution. 
(Bank of Chenango v. Brovm, 26 N. Y. 467; People v. Flagg, 46 
K Y. 401; Lawton v. Steele, 119 K Y. 232; Railroad Co. v. 
County of Otoe, 16 Wall. U. S. 667.) The power to tax is inherent 
in government and is a legislative power limited only by constitu- 
tional provisions. (Town of Guilford v. Supervisors of Chenango 
Co., 13 K Y. 143; Clark v. City of Rochester, 24 Barb. 446). 
The security for the abuse of this power is to be found in the re-* 
sponsibility of the members of the Legislature to their constitu- 
tents and not in the courts. (People v. Mayor of Brooklyn, 4 
N. Y. 426.) Cities, counties and towns are but the instrumental- 
ities for the convenient administration of local government; upon 
them, subject to constitutional limitations, the Legislature may 
confer the power to tax to the extent necessary to good govern- 
ment and the imposition of a tax by cities, counties or towns for 
their support is as much an exercise of the taxing power of the 
State as a tax imposed directly by the State. (25 Am. & Eng. 
Enc. of Law, 80, 1st Ed.) The power to assess is but an incident 
of the power to tax. The function of assessing for the purpose of 
taxation is a governmental agency for the proper division of. the 
burdens of taxinsj and is but one of the elements in rendering the 
power of taxation effective. 

In the Town of Ouilford v. Supervisors of Chenango, supra, it 
was said, '^Onr State government is an independent existence, 
representing the sovereignty of the people. The power of the 
Legislature is the power of that sovereignty, and is supreme in 
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aJl £eiq)ect8^ and unlimited in all matters pertaining to la^^ioait^ 
Ickg^ation, except in those instances where the people hfi^v^^ iix 
their fundaQieB^tal law, limited or restricted it Taxation 'm. w- 
diaputably a legislative power. The Constitution of thia^ Slajte 
will be searched in vain for any clause which contains any pe^iffie- 
tioip^ or limit^tioja on the taxing power of the Legislature." 

If the Legislature possesses such power with respect to, to^^jtioii 
I caa see no season why with respect to a function which: lA but 
a p^rt of ike govenunental machinery in carrying into ef^eqt Ae 
laws relatii^g to taxation tlie Legislature may not lawful]^; piK>- 
vi^y a9. hs^. been done by the amendment in question^ tl^t tbe 
Stat^ Board of Xas Commi3sioners may value the tajigible p^p^irtiy 
isi. t^ streets as a portion of the special franchises made tasaWp 
by the amendment. 

The State has a direct interest in local assessments, for upon 
these assessments State aa well as local taxes are paid. It ^ 
an indirect interest in them 8)0 far as they are mad^ the baaifti ^ 
local taxation, because of its regard for the efficiency of loeai gOR- 
em^len^ ^nd fbr the well being of all the municipalities which 
go to inake up the State. 

At the time of the adoption of the earlier ConstitutioAS, vdiao 
it i^ claimed that the principle of local assessments became a ]^fust 
of opp goyi&ijinmental sy3tem, there was not a railroad track, a tel»- 
grs^ph line, a gas main or an electrical subway in existence. Thte 
right to i^ei^ and? tax these various kinds of property m th^ 
i^re^t^ haa from time to time, and mostly in comparatively reemt 
yeai«8, been, cQi^ferred upon the local authorities by the Legislature. 
If tliie Le^fiature c^n increase the powers and functi<ms of tlte 
as^fdssors, a^ it has done repeatedly^ why may it not taka fstcm 
these powers and functions, a%' least to the extent of that wllieh 
it haa giveii. If this tangible property in the st^eetg^ hadi nJwkjfiS 
been taxable there would be more force in the oontentioni tln^t! tte 
local a#se.ssors had a constitutional right to value it. for tasffattop^ 
but the ri^t to assess it at all has been given since the a<]0^1»Q^ 
of Ihe earlier Constitutions and this right is all that haa bjee|i 
withdrawn by the Act in question. 

The Constitution has not stood in the way of the withdrawal 
by the State of various functions from many local offi(?e!» otfa^ 
than assessors and confer^^ing such functions upon ofiio^rs.. ap- 
pointed by central op State authority. This principle lta8» h^ji 
.sanctioned by the Court of Appeals in many cases. It \^saeh4M0 
as to police officers in People v. Draper, 15 N. Y. 5S3i- 9^. 



Peofle V. Shepard, 3'6 N. Y. 285 ; a» to fij^emen in, Peapk v. 
Pim^ineff, S^ 1$. Y. 37*1^ ; as to 6on&miBax^zier» of Excise m Ea&rd 
of M»eia& ¥. Msrrut, 34 ])i!r. Y. 657 ; as to health, o&ers m. BxfarA 
of BetMh V. Seister, 37 K. Y. 66t ; as to officers haviiig snpeir- 
vision of street improvenuent^ in Astor v. The Mayor^ etc., of New 
York, 6^ K. Y. 567 ; as to. Commissioners of highways in Pee^ple 
ex mk Kilmer v. McDonald, 69 'S. Y. 362, aaad as to boanrds of 
sup^rvkcws in the erection of public buildings in People ex reh 
-Ctprnmiadoners, etc,, v. Supervisors of Oneida Co., 170 N.. Y. 105, 

Bui? it is said &at the decisions in these cases and in othesa of 
anakigous character, were- justified in the exercise of t}ie poiice 
power of the State, aaid- not otherwise; The Gourt, however, bailed 
to put itS' ^eeiBion in* most of these cases, on that ground:, nor did 
it j^ve that question any prcwninence^ iai any of them. OAer 
sufficferat reasons were found for the conclusions reached. 

While it is entirely coarrect to say tiiat the Statie ha» a great 
inrt^^est m ma^ntiaining good order throu^ an efficient polxce 
f <»ce, in the= protectkm of property and lives by well conduated 
£re d^lspartments^ in promoting the public healthy in th& regulatmom 
of the KqnoT traffic, in the^ maintenance of good roads »id in otiier 
public improvements, yet none of these matters aiie of gs?eater 
concern to fte Stato ^sol tiie power to exist, which depends upon 
the right in lAe- li^shiture* to levy tases and^ as incidental thereto, 
to have some power concerning assessments for tirat purpose. 

The cfi»es whicii a^e^ cited to support a contrary dx>ctriiie are 
•cases where the Eegiriiatiire' attempted to i^^ish local offices 
in the ftwse of the express terms of the Oonstitatian, and confer 
the- functions of such officers upon: officers of State selection* The 
case of T%0 People v. Mtymond, 37 N. Y. 428, is one of tfiese 
cases* 

The appellant relies largely upon that case for its contention 
that the assessment of property for Uie purpose of taxationi is 
exclusively a local function. That was an action to detemdne 
the titie^ of the delendant to the office of Gommissioner of Tases 
*and- Assessments of ihe city and county of New York and the 
only question in the caise was as to whether or not an Act of the 
Xegifflature under which the defendant was appointed to that 
oflfce by the- Qbvemop and Senate violated the honue^rule pro- 
visions of the Constitution and it was held that it did, aaid that 
the Legislature could not create a new office and vest the appoint- 
ment in a oentrat or State authority when the duties of the office 
-w^ere t^ose of a former cminty or city officer nmde elective by the 
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Constitution. While it was said in that case that ^^ there ia no 
question but that the office in question is exclusively a city office/^ 
it was not there decided, nor could it have been, for the question 
was not up, that the function of assessing property for the purpose 
of taxation was exclusively a local function. The case is there- 
fore not an authority for that proposition, nor do I know of any 
case that is. I think the question is an open one and must ba 
decided in this case as a new proposition. That the Raymond 
case is not conclusive on this question, it seems to me, is clearly 
indicated by the Court of Appeals in the later case of Astor v. The 
Mayor, supra., where it was held that a law that took from local 
officers and conferred upon the commissioners of Central Park^ 
who were officers appointed by the Legislature, the exclusive care, 
management and control for the purpose of regulating, grading 
and improving certain streets in the city of New York, was not 
unconstitutional, and where it was stated in the opinion of the 
Court that, " it would be carrying the doctrine of non-interference 
with local officers far beyond any reported case, to hold that in na 
case whatever could any of the powers existing in a local officer, 
at the time of the adoption of the Constitution, be taken away 
without violating the provisions cited." 

The intangible property, constituting a part of these special fran- 
chises, is made taxable by the amendment in question for the first 
time. It is of very large value. It is so closely related to and so 
inseparably connected with the tangible property in \hQ streets, 
constituting a part jof the special franchises, that it would be very 
difficult, if not impracticable, to value the intangible separate and 
distinct from the tangible property. {People v. O'Brien, 111 
N. Y. 1). The State Board has not so valued it in this case and 
this Court has held in an unreported case that a provision in a 
writ of certiorari requiring that board to state the values upon the 
tangible and intangible property separately was not justified 
under the law. 

Nor is it practicable for special franchises, in many inBtances^ 
to be valued by local assessors without extending their functions 
and jurisdiction beyond "their tax districts, for the reason that 
such franchises frequently cover property extending into several 
tax districts and the property in one district would have little 
value when disconnected with the property in the other districts 
but would have great value when taken as a part of the whole. 
It is also a kind of property requiring expert knowledge on the 
part of those who are to value it and knowledge which few local 
assessors possess. 
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To hold that the Legislature can not commit to a State authority 
the duty of valuing for the purpose of taxation tangible property 
in the streets to the extent permitted by the amendment in question 
And under the circumstances existing here, requires, in my opin- 
ion, an altogether too strict and illiberal a construction of the 
Oonstitution. 

I think the Legislature had the right not only to subject the 
large amount of intangible property existing as a part of these 
i>pecial franchises to the taxing power of the State but also 
to provide, as it did, in view of the changed conditions 
arising from the advancement and progress of our people over 
those which formerly existed, for the assessment of this intangible 
and tangible property together, by State officers, and that in so 
•doing it has still left to the localities as large a measure of home 
rule as they enjoyed in this respect, when the local function of 
assessing property for taxation became part of our system. 

So far reference has been had to the validity of the amendment 
under the State Constitution. With reference to its validity under 
the Federal Constitution and to all the other questions discussed by 
the learned Referee in the various opinions written by him, I 
agree with his reasoning and also with his conclusion and that of 
the Special Term, that the amendment is a valid exercise of 
legislative power. 

I think the order should be affirmed with costs. 
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itiiE People ofjphe State of New York ex rel. Con80lii>ated 
Gas Company of New York, Kespondent, v. State ikxABo 
t)F Tax Commissioners, Appellant. 

^«B People of the State of New York ex rel. Brooklyn 
City Kailroad Company, Respondent, v. State Board of 
Tn^ Commissioners^ Appellant. 

"^he People of the State of New York ex rel. Coney 
IsLANi) AND Brooklyn Railroad Company, Ilee^>€mdent, v. 
#rATE Board op Tax CommissiouArs, AppeBant. 

^HE People of the State of New York ex rel. New 
Amsterdam Gas Company, Respondent, v. State ^ard 
W Tax Commissioners, Appellant. 

i. tSe^iJlJTITUTtONAL L AW — TRANSFER OP ESJStffTiAIi Fu*^tONfe «P 

lidi^Aii Officbrs to State Officers PROfitBi^B— Hoijqb: RtiliE PRd- 
"v^tS^m C&J^er, Art. 10, § 2. The borne tule prdirij^ioli of tbe Gdnstita- 
JOm^alft. 10, §^) providing that **a\\dity, to^tiHnd ^llag^ oilii^s, whoie 
<Hledlfe& or ap^poid^tment is not provided for by tMi Oofls^tWdn, %ha]l he 
fi^SfMi 1>y the electors of such eltiel^, tbwhS and viBitf 6s, ^ of MMe 
f^i^HSkm thereof, or appointed by j^uch a%ithoi4ti«B tliereofi as Ite Legkh 
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lature shall designate for that purpose/' protects all esseatial or exclusire 
functions theretofore belonging to local officers and prohibits their transfer^ 
whether direct or indirect, lo state officers. 

2. Construction op Home Rule Provision as Affecting Taxation. 
This provision, however, when invoked in relation to taxation should be 
considered in connection with the supreme taxing power of the legislature 
and neither should be So construed as to embarrass or cripple the other. 
Home rule^ AS understood and practiced in the past, giving to localities 
the right tc govern themselves, but not to hamper the government of the 
state, should be carefully protected from open attack or indirect invasion. 
Shadows, however, should give way to substance, and the right to create 
a new system of taxation and bring in property of a new character^ 
hitherto untaxed, with some other property incidental thereto and worth- 
less without it, cannot be denied upon principle and should not be with- 
held from the legislature. 

*3. Corporations — General Franchises Defined. The general 
franchise of a corporation is its right to live and do business by the exercise 
of the corporate powers .granted by the state. Such franchise, however, 
gives the corporation no right to do anything in the public highways with- 
out special authority from the state or some municipal officer or body 
acting under its authority. 

4. Special Franchises Defined. A special franchise is the right 
granted to a corporation to construct, maintain or operate in a public 
highway some structure intended for public use, which except for the 
grant would be a trespass. 

5. Tax — Special Franchise Tax Act — L. 1899, Ch. 712 — Substance 
OF Statute. Chapter 712 of the Laws of 1899, amending the General Tax 
Xaw and authorizing for the first time in the history of the state the 
assessment or valuation for the purpose of general taxation of all special 
franchises by a state board of ,tax commissioners appointed by the gover- 
nor, declares in substance thut the right, authority or permission to con- 
struct, maintain or operate some structure, inteudedifor public use, **in, 
under, above, on or through streets, highways, or public places," such as 
railroads, gas pipes, water mains, poles and wires for electric, telephone 
and telegraph lines, and the like, is a special franchise. For the purpose 
of taxation such a franchise is made real estate and is " deemed to include 
the value of the tangible property of a person, copartnership, associatioa 
or corporation situated in, upon, under or above any street, highway, 
.public place or public waters in connection with the special franchise," 
and taxed as a part thereof. (§ 2, subd. 3.) This includes nothing but 
what is in the street, directly or indirectly, and excludes power houses, 
depots and all structures without the lines of the street. The taxes, thus 
imposed are for general purposes, are collected in the same way, and used 
for the same objects as other taxes upon the general assessment roll. 

6. Act Not Violative op Home Rule Provision — It Creates New 
System op Taxation, Requiring Officers with New Functions to 
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JEnforcb It — Tai^giblb Propeuty Connected with Special Fban- 
CHISE8 iQ AN Inseparable Part Thereof, Forming an Entity Which 
i^AB Never Taxable by Local Assessors. The fact that such statute 
confers upon state officers the right to assess such franchises and especially 
the right to assess the tangible property annexed thereto and included 
thereiu by the act, which was formerly assessed by local boards of assess- 
ors, does not violate the principle of home rule embodied in the Constitu- 
.tion. 1. Because it creates a new system of taxation and brings within 
its rapge a new character of property, which required new methods of 
valuation, and the exercise of functions which never belonged to local 
4issessors and must necessarily have been committed to. state officers 
with new fitnctions Verbose sole duty related to the subject of taxation in 
:all it# phases throughout the entire state, and who, with.wider experience 
^and greater opportunities for observation than local assessors, would 
he able to grasp the new scheme of taxation as a whole and whose 
■action would be free from all local prejudice or color and uniform in its 
result. 2. Because the tangible property formerly assessed by local 
■assessors is an inseparable part of the special franchises mentioned in the 
.statute, constituting with them a new entity, which in a going concern 
can neither be assessed nor sold to advantage except as one thing, siuglo 
.and entire, and the function of assessing such entity is not essentially 
local in character, never belonged to localities, never was and never could 
1)6 exercised with the requisite justice and uniformity by their officers, 
and, therefore, was of necessity conferred upon state officers, expert tax 
officials, having a jurisdiction coextensive with the limits of the state. 
Property, therefore, created by the legislature and never intrusted by it to 
local assessors cannot with propriety be said to have been titken away 
from them. 

7. Authorities on Home Rule Question Cqllated. The authori- 
ties relating to the home rule provision of the Constitution collated aiid 
discussed. 

8. Decisions, Not Expressions of Judges Used Arguendo, Est ab- 
X.ISH Legal Principles. Legal principles arc hot established py expres- 
sions of learned judges, used a/'^?<«;i(^> in their opinions in a given case, but 
by what was decided therein, and what is written is not evidence of what 
was decided unless it relates directly to the question presented fordectsibn. 

9. , Franchises Taxable as Other Property — Act Is Not.Vio 
XATIVE OF Federal Constitution as Impairing the Obligation of 
-Contracts. A franchise, whether general or special, is taxable the same 
as other property, and, therefore, the statute taxing special franchises, 
which changes no part of the grant, alters no stipulation, increases no 
payment, exacts nothing from their owners. that is not exacted from the 
owuerp of property generally, does not impair the obligation of a contract 
and, cannot be regarded as violating the Federal Constitution. 

10. Additional Objections Overruled. Contentions that the act is 
impracticable and incapable of execution; that the special francl^ises 
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lAMnttd ^UVte bee& «ei iBtr«il;^ iiMessed; llmt the tilHfee lax coiKiiiiHiSiotimrs^ 

^ ^fmi^fit 'li«i»itig «;t Ihc time ;pDPo^tK]a«d for rtf^c^w, lEind ahat dCK pf^easd of 
itow twM nm ^Mim^^ In «ti^ tRiii<it(M of ihdr ptipoperty , ^Itet Hite ctmi^id- 
miMm, tote overruled. 
i^t^i0afi^. Mn. Si. Sy. '0>. v. Vitoc Comn., 79 App. Div. 1«4, r«?ver9fed. 
i%«^lKi;f<^. *: 5r. !8". %. Co. V. I'at Gijwr*., Reversed. 
^^x^d. C G. M. R. (h V. Chmt^s., reversed, 
^^f?. iT. ^. 6?«« tV?. V. 7 aw Comrs.. W App. T)iv. B4li, lifeversed. 
exrd iy. 0ns Oo. v. 7iMj (hm¥».,^% App. 'Div. 648, Teversed. 
Jtte«|>fe «i; r J. 0. I. et B. E. R. Oo. v. fax Comrs., 79 x\pp. ©iV. (8^, 
vcnwnwd. 
i^impk isx nl. B. V. li. M. Oo. v. Tax G&mn., 79 App. Div. 6%8, r>^veraed. 

HHrgued April'6. 1903; decidetl April 28, 190B.) 

Appeal in each of tlio ftbove-'entitted proceedings ivmn att 
order of the Appellate Division of the Supreme Court in the 
third judicial department, entered January 30, 1903, which 
f^e^irorded an order of Special Term reducing aftd cofiifii'ttiing' 
<tt& r^iiuced an assiessm^t upon the special f randii^eft ^f tire 
fegpective relators. 

The assessments in r^nostion were made in the year 1900, 
,pii^BiiaH':to tJie ^i^ovi&ions of die Tax Law, as amended by 
?^ii«ip«er 7i2 of the Laws of 1899. Separate writiB of Gertie- 
rari, granted to review the respective assessments, i*feStitt6d in 
an order in each pi*oceeding appointing a referee to take and 
report to the Supreme Court such evidence upon the ©everal 
fsenee mieed by the ]>elition, writ and retur^i as mig)it be 
«d4ttCdd before him by the paities, vnih. his findings oi fact 
and conchisions of law tl*ereon. After talcing many pages of 
evidence the referee made separate and coinplete ti^idiiigs of 
fewJt appropriate to each proceeding, and as oonclnsioire of law 
in 'e»ch fornid "that chapter 712 of the Laws of 1899 is a valid 
and constitutional enactment, j^racticable and operative, and 
that it gave authority to the defendants to assess the relafeor's^ 
«peciai franchises for the pnrpose of assessment and taxation ; 
t^iUft Ifee relator had a hearing and due process of kw lief ore 
the defendants upon the review of its assessment * '•f^ * 
and was not deprived of any of its legal or constitutional 
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ns^ ; that it was lawful to ^^mesB as i»iie f iwtifcAiiee llbo Iran- 
cMfiife, n^ity autdiority or permiftsiaii winch lAie «rekl«if lipwil in 
4M«rtTeetB of New ¥01*^ and wliicfh it openited us ^etlm ^jft^tem ; 
fba^ to equalize its iidseesinenrt w<kh the «dse86t»ent ^crf dHlmr 
rOal jrttjperty itt ttlie city of New Y(^, the Telflftor ifi ewtitiled 

» 

t<> a aiedoction," the ainoiaiYt being named in each >prooee4ing, 
^^ and idiat t)i« RBdessment as thns rednoed tnu^ be 'taken bs 
the value of the relator -s special frai^chise for thie pnrpeees of 
assessment and taxation nnder the act." 

Tiia SnprenieOourt^kdopted the findings both •of fact and 
law made by the referee and directed that final orders be 
entered in accordance tlierewith. From tire order so entet^ 
in each proceeding tlie relator therein appealed to tlcc Appel- 
late Division, which affirmed as to the facts but reversed as to 
the law, upon the ground that the statute in qwestion was in 
violation of the " home rule " provision of the Gonstitiftion. 
ISvo of the justices dissented. The State Board of Tax Oom- 
mismners appealed to this court from tlie several orders 
^iterod ^accordingly. 

Ji^ti Cunneen^ Attor?iei/-General ( WiUiam II. Wood of 
coniisel), for appellant. The entire statute is valid. There 
is no arbitrary Hne which separates the official functions which 
properly belong to local officers from those which properly 
beJ^ng to state officers. The power to make the distitwtion 
is vested in the legislature. (Const, of 1777, § 20 ; Const, of 
1S21, art. 4, § 15 ; Const, of 1846, art. 10, § 2 ; Mattm^ of 
Hmauiberger^ 155 N. Y. 421 ; People ex rel. v. AJki^^bmn^ 55 
». Y. 50 ; Matter of N. T, D. Ry, <7o., 42 Hun, 621 ; 107 
N. Y. 42 ; People ex rel, v. Lorillard, 185 N. Y. 285 ; Rath- 
h&M V. Wirth, 150 N. Y. 45*3 ; N. Y, F, Dej^. v. A. S. Co,, 
im N. Y. 577 ; People v. Cheritree, 6 T. & C. 473 ; Gremorh 
V. ^SW^, 4 Abb. Pr. [N. S.] 310 ; HnnUn v. Sd. ofSuprs., 
55r Bfcrb. 383 ; City ofSyracme v. Hulhard, 64 App. Div. 587.) 
It IB within the power of the legisfature to create a wew office 
to Tie filled by a state officer and to transfer tlie power of vata- 
ifig property to it, even though this power has, since before 



110 

1777, been exercised by local assessors. {Matter of Allison 
V. Welde, 172 K Y. 421 ; People v. Raymond, 37 N. Y. 431.) 
The subject of assessment and taxation is the " right," " privi- 
lege " or " franchise " to occupy a street. The " tangible " 
property employed in the exercise of this right is merelj inci- 
dental to the right. Prior to the enactment of chapter 712 
of the Laws of 1899 the property thereby rendered asse^ablo 
had never been assessed locally and, therefore, the local 
assessors are deprived of no function. {Matter of N, Y,j 
W. S. cfe B. a. B. Co.j 37 Hun, 317; Ritchmyer y. Mdrss^ 
3 Keyes, 349 ; Matter of MePherson, 104 N. Y. 306 ; 
Matter of Romaine, 127 N. Y. 80 ; People v. II, Ins. Co., 
92 N. Y. 328 ; //. Ins, Co. v. mwi Yo7% 134 U. S. 694.) 
The franchises granted by the municipal authorities to the 
relators herein to use public streets are property. {People 
V. O'Brien, 111 N. Y. 1 ; People v. Deehan, 153 N. Y. 
528; Ingersoll v. N. E. R. R. Co., 157 N. Y. 453.) 
The grant of property by the state or by a municipal corpora- 
tion, upon payment therefor of a consideration, payable either 
in gross or by annual payments, and expressed in the grant, 
does not carry with it any implied condition or agreement 
that the property so granted shall be forever thereafter 
exempted from taxation. Taxation of the property so granted 
is not an impairment or change of the contract by which the 
grant was made. {People ex rel. v. Board of Commission- 
ers, 76 N. Y. 64 ; People v. Commissioner of Taxes, 82 N". 
Y. 459 ; People ex rel. v. Davenport^ 91 X. Y. 574 ; Delor- 
ware Railroad Tax, 18 Wall. 206; M. G. L. Co. v. Shelby 
County, 109 U. S. 398 ; IST. 0., C. cfe Z. R. R, Co. v. New 
Orleans, 143 U. S. 192 ; Ford v. D. A P. L. Co., 164 U. 
S. 662.) A law wliich imposes* a tax upon property for pul>- 
lic use and in which provision is made for notice to the per- 
son taxed, a hearing before the assessing olBcers, and an oppor- 
tunity for review by the courts does not take property with- 
out due process of law. {Kentucky R. R. Tax Cases, 115 U. 
S. 321 ; McMillen v. Anderson, 95 U. S. 37 ; Lent v. Till- 
son^ 140 U. S. 316 ; Palmer v. McMahmi, 133 U. S. 660,- 
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Paulsen v. Portland^ 149 U. S. 30 ; Stuanrt v. P aimer ^^\: 
N. Y. 183.) It is possible to ascertain tlie value of a special 
franchise with substantial correctness and the act is not void 
from impracticability. {People v. Davenport^ 91 N. Y. 574 ; 
People V. FeitneVy 64 App. Div. 21Y ; People v. Coleman^ 
107 N. Y. 541 ; People ex rel. v.' BarJcer, 144 N. Y. 94 ; 
People ex rel. v. Barker^ 146 N. Y. 304 ; (7. S, Py, Co. v. Com- 
mon Council^ 125 Mich. 673 ; A, E, Co. v. State Auditory 
166 TJ. S. 185.) The assessments are not illegal, because 
several special franchises belonging to the same corporation^ 
and all in the same tax district, were assessed as a unit and 
not separately. {People ex rel. v. Fzitner^ 65 App. Div. 318 ; 
169 N. Y. 604 ; C. S. R. R. Co. v. Common Council, 125 
Mich. 683.) 

David B. HiU for respondents. The function of assess- 
ment for the purposes of taxation is inherently a local func- 
tion and adheres to the counties, cities, towns and villages of 
the state with substantially the like effect as though there was 
an express provision therefor in the Constitution, and such 
function cannot be transferred to officials not elected or 
appointed by such localities. {PeopU v. Raymond^ 37 N. Y. 
428 ; Matter of Brenner, 170 N. Y. 185 ; People v. Albert- 
son, 55 N. Y. 50 ; Rathhone v. Wirth, 150 N. Y. 459 ; People 
ex rel. y.'McKinney, 52 N. Y. 374 ; People ex rd. v. Crooksy 
53 N. Y. 648 ; PeopU ex rel. v. Foley, 148 N". Y. 677 ; Peo- 
pile ex rel.Y. Randall, 151 N. Y. 497; People ex ret. y. 
Palmer, 154 N. Y. 133.) 

Charles F. Brown, David B. HiU, Fra/nh II. Piatt and 
William H. Page, Jr., for Metropolitan Street liailway 
Company, respondent. The effect of the Special Franchise 
Tax Law is to transfer to the office of state tax connnis- 
sioners the function of assessing a large class of property for 
local purposes, which, at the adoption of the Constitution, 
was a function of the office of city, town or village assessors. 
This the legislature had no power to do. {People v. Raymond^ 
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37 N. Y. 428 ; l^eo^ ex reL v. McKlnney, 53 N. Y. 7m ; 
People V. A^ertson^ 55 N. Y. 50 ; Matter of BreniMry IW 
K Y. 186; Jfe^^r of Allison v. Tr^^^fo, 173* N. T. 421 ; 
Peoph V. Drapery 15 N. Y. 532.) The asseesiiient of prop- 
erty has always been the function of a local officer, (t 
Doweli^ Hist, of Taxation, 70, 74; 1 Sfeubbs' Const. Hist, ef 
England [3ded.], chs. 12, 14, 15 ; Howard's Eocal Consfr. Bist. 
of U. 8. ch. 4, siibd. 6 ; People v. H<jtr€Un(f^ 53 Mieh*. 461 ; 
People V. IlurJhurtj 24 Micli. 44; Slaughter Mouse Gases^ 
16 Wall. 36.) The assessment of property for the parpoaes^of 
taxation* is a function of local officer, who are required to. be 
selected as provided by section 2' of article 10 of the Cbnal^- 
tution. {People v. Raymond^ 37 N". Y. 428; Wantitet ▼. 
People, 2 Den. 272 ; People v. Alhertson, 55 N. Y. 50; F^90^ 
pU V. Priest, 169 N. Y. 432.) The Special Franchise Tax 
Law cannot be sustained upon the fact that a franchise to ttse 
streets, highways and public places was not at tlie adoption^ 
the Constitution subject to direct taxation, or upon the theMtjr 
that the relation between the franchise and the tangtbla^ 
property in connection therewith is such tliat the legislatiuift' 
is justified in withdrawing the latter from the jurisdietioiif of 
local assessors and requiring both classes of property to: be 
assessed tx)gether by state officials. (L. 1900, di. 254, § ^ ; 
People V. Albertsan, 55- N. Y. 50.) The Special Ftancluse 
Tax Law cannot be sustained upon the grounds tbalt the 
amount ot property withdrawn fi-om the jurisdictiom of 
local assessors is so inconsiderable tiiat the homo rule prniK 
ciple of the Constitution is not violated. {MbOuUoek v. 
Maryland, 4 Wheat. 316 ; Met, Bd, of Excise v. Barrie, 
34 N. Y. 657.) The contention that it is within the piwwfir 
of the legislature to take to itself and resume the apipoinfr- 
nient and control of offices- for the purpose of perfiorni»> 
ing administrative duties throughout the whole state^ evfflii 
though such administrative duties were at the adaptiboai' 
of the Constitution performed by local officers in the eitie^ 
towns: aitdt villages of tlie state for local purposes^ eaaiiair 
be sastsuned; (Dillon on Mun. Corp. [4th ed.J §. ^&^ 
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MaMme v. TFi/^M. 150 N. Y. 459; P^ple v. mi^ihwit^M 
Mielu 44 ; people v. Acton^ 4S BarU. 524 ; D&eoy v. M&(gofr^ 
etc,, 36 N. Y. 44» ; P^t^??^ v. ^PirhoTm^y, 32 N. Y. 877 ; Fm- 
jsle e^rd. v. Common Coimcil, 28 Mich. 22.8; AUy,-6mmci 
V. ^6?* (j^ GounGilmen, 58 Mich, 213 ; Gity: of EvansfnUls v. 
j^a^, U* Ind. 427 ; State, ex rel. v. Dmny, 11% I^d SSSi; 
People V. Shepherd^ 36 N. Y. 285.) The board of tax oatah 
missionem en*ed in assessing all the special franchises of tlie 
relajtoF as a single franchise inatead of " fixing and detemniiii- 
ing the value of ^ch " as required by aeetiion 42 of the Tax 
Law. {Mm/ V. Traphagerij 139 N* Y. 478,) The conttentioir 
tliat tJie relator is tliie owner of several special franchises atiA 
tliat eaph is a separate piece of property is sustained by eonr 
fiideratioft of the legal character of the property and by- rtie 
provisions of law applicable thereto. {May v. Tna^hagen^^ 
139 N. Y. 478; People ex rd: v. Mian, 126. N. Y. M6 ; 
Peoglfi m rel. v. Clapp^ 152 K, Y. 490 ; People e(» reik v. 
Parke9fyM App. Div. 248; Williams v. iV'. Y, G, JS. M. Go:, 
16 K Y. 97 ; Cra^^'g v. B. G. cfe B. M, R. Go., 39 N. Y. 40*; 
P^(?^fe y; K&i^r, 27 14. Y. 188; Milhcku v. /SAiflirp, 27 Ki. Y. 
^11; Peioph V. Gassidy, 46 N. Y. 46; People v. O^Ma^^ 
lllN. Y. 1.) 

W^Ziaw //i Page, Jr.^ for Twenty-third Street RailiH>a<J: 
Compftiiy e,t al., respondents. The legislature of this sfcate' 
canuojjt appoint or aaathorize centa*ar authorities to appoinli attyv 
local oSoer^ m>r cair the legislat^ui^e create^ state otBeers tot per^ 
form ajj inherently, local function of government. {^eSoy^' 
g^m. Vi Pm^Tcsr, 3 Wall. 96 ; MaistBr of Ma/yor, eto,, 9^ Ni Y. 
569 ; I^mpU ex reL v. /S^a^e Bd. of GasmaBseT^ 129 K. Y. 
360 ; BMUione v. WiWA, 150. K Y. 459 ; People y. Mm&m, 
163 N. Y. 32 ; People v. jSt^Z^, 46^ N. Y. 57 ; PeapJ^ ¥. 
MoKinmy, 52 K Y. 374; P<g^^Z^ v. Groohs^ 53 N. Y. WfS; 
People v. 7^0%, 148 N. Y. 677 ; P^(?^Z^ v. Acton, 48 Barb* 
324 ; Matter of Brenner, 170 N. Y. 185.) The function of 
asseasii^ property — of perfeetieg^ a yalnatioa o£ fmf^vlty 
Jts.a.basis of taxation-^ is to be: exercised exclusively by beak 
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ofl9cer8 ; and, therefore, the officers who exercise that f unctioTi' 
in New York city must be " city officers " within the meaning 
of the " home rule " provision of the State Constitution, 
{People V. Raymond^ 37 N". Y. 428.) The effect of the Spe- 
cial Franchise Tax Act is to deprive the local assessor of the 
function of assessing taxable property, and is, therefore, uncon- 
stitutional. (People ex reL v. Priest^ 169 X. Y. 432 ; People 
V. Hastings^ 29 Cal. 449.) The history of the assessment of 
taxable property in New York state shows conclusively that the 
function of assessment has always been regarded as a purely^ 
local function, and it is imix)ssible to suppose that the people 
intended to confer upon the legislature the, power to interfere 
with this immemorial custom. (1 Colonial Laws, 14, 61, 131 ; % 
Colonial Laws, 269 ; 3 Colonial Laws, 577 ; 4 Colonial Laws,. 
419 ; 5 Colonial Laws, 858 ; Goodell v. Jacksmi^ 20 JohnB. 693 ; 
Jlaiter of Allison v. Welde^ 172 N. Y. 421 ; People ex reL v^ 
Potter, 47 N. Y. 375 ; Pope v. Phifer, 3 Heisk. 682.) This, 
court has upheld the right of the legislature to interfere with 
local administration of certain state police powers. {People^ 
fx reL V. Draper, 1 5 N". Y. 532 ; Metro. Bd, of Excise v. 
Parrie, 34 N. Y. 657.) But the assessment of property as a- 
basis of taxation has always been as a matter of fact, and has^ 
been held to be as a matter of law, exclusively a local func- 
tion of government. {People v. Raymond, 37 N. Y. 428.) 
Special franchises must be valued by. a local officer, because 
the Special Franchise Tax Act provides for the imposition of 
a property tax, and not a license fee. {Mutter of Swift, 13T 
N. Y. 77.) The contention that the so-cajled '* special fran- 
chise^' constitutes a new species of property, with the charac- 
teristic distinguishing features that it is partly intangible and 
not localized does noc warrant its assessment by a state official. 
{City of Buffalo v. Le Couteulx, 15 N: Y. 451 ; M. S. Banh 
V. City of Rochester, 37 N. Y. 365 ; Cooley's Const. Lim. 
[6th ed.] 220.) 

Fra/rik H, Piatt for Consolidated Gas Company of New 
York, respondent. The Special Franchise Tax Law taxe» 
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only the rights of a company to use streets, and its tangible 
jstructures in the streets used in connection with those rights. 
The tax is laid on no other property or right. The vahiation 
must be of the special franchise, separate from all other rights 
and property. {People ex rel. v. Dolan^ 126 N. Y. 166.) 
The considerations which influenced the commissioners in 
making their assessment of the company's special franchises 
afforded no true test of the value of those special franchises, 
and resulted in no actual vahiation tliereof. The assessment 
was a mere arbitrary determination. {People ex rel. v. 
Gcmley^ 29 N. Y. S. K. 135 ; City of Syracuse v. Stacy ^ 45 
A pp. Div. ij49 ; People ex rel. v. Barker, 146 N. Y. 304; 
People ex reL v. Coleman,, 126 N. Y. 433 ; State li, li. Tax 
CaseSy 92 U. S. 575 ; 6% C, C dc St. L. R. R. Co. v. Backus.^ 
154 U. S. 439 ; A. E. Co. v. Ohio State Auditor, 165 \J. 
S. 194 ; People ex rel. v. Barker, 139 N. Y. 55 ; 141 
N. Y. 251 ; PeopU ex rel. v. Barker, 165 IST. Y. 305.) 
The valuation of property according to some proper principle 
of valuation is essential to the validity of an assessment, and, 
as the valuation of the state board was a mere arbitrary deter- 
mination, the assessment should be set aside. {Lee v. Parry^ 
4 Den. 125 ; Doughty v. Hope, 3 Den. 594; PoioeU v. Tut- 
Ue, 3 N. Y. 396 ; People y. Supervisors, 11 N. Y. 563 ; Mid- 
dlet&wn V. Berlin, 18 Conn. 189; Cooley on Taxation, 
353j 354; Woodman v. Auditor- General, 52 Mich. 28; 
GreenOugh v. Fulton Coal Co., 74 Penn. St. 486 ; People v. 
Hastings, 29 Cal. 449 ; People ex rel. v. Coleman, 126 N. Y. 
433; People v. Weaver, WO \^. S. 539.) The company is 
aggrieved by the assessment, and has shown itself entitled to 
relief. {People ex rel. v. Barker, 148 N. Y. 70 ; People ex rel. 
V. Coleman, 126 N. Y. 433 ; People ex rel. v. Barker, 146 N. 
Y. 304 ; 152 N. Y. 417 ; People ex rel. v. Dederick, 161 N. Y. 
196; People ex rel. v. Barker, 139 N. Y. 55.) There is no 
method by which the value of a special franchise can be ascer- 
tained. {People ex rel. v. Dolan, 126 N. Y. 166 ; People 
£» rd. V. Clapp, 152 N. Y. 490 ; People v. Kerr, 27 N. 
T. 188 ; Kellinger v, F. S. S. By. Co., 50 N. Y. 206 ; ZoUi- 
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hoffer y. Havemeyer, 2 Hun, 300 ; Matter of Adams, 141 N* 
Y. 297; Matter of £., JI, T. c& W. B. Co., 22 Hun, 170; 
People ex rel. v. Comrs., 104 N. Y. 240 ; State JJ. E. Tax 
Cases, 92 TJ. S. 675 ; C, etc, li. R. Co. v. Backus, 154 U. 
S. 439.) As there is no method of ascertaining the values of 
special franchises, the Franchise Tax Act is impossible of exe- 
cution. {People ex rel. v. Morgan, 168 N. Y. 1 ; Hughes^ 
Case, 1 Bland, 46 ; Ward v. Ward, 37 Tex. 389 ; Chaffee's 
Appeal, 56 Mich. "244; Drake v. Drake, 4 Dev. 110.) The 
assessment of the special franchises of the company should be 
set aside, because the board undertook to assess all of its special 
franchises as one franchise instead of assessing each franchise 
separately. {E. E. Co. v. N. II. E. L.Co., 35 Fed. Kep. 233.) 

Charles A. Collin, William F. Sheehan, John L. WellSj 
Thomas L. Hughes, Charles II. Werner and Charles Y. 
Nellany for the Brooklyn City Railroad Company, respond- 
ent. There is a clear distinction between a corporate charter, 
constituting the contract of incorporation, which is legislative 
in its character and subject to legislative alteration, amend- 
ment or repeal, and legislation constituting a business con- 
tract with a private corporation which is essentially con- 
tractual in character, and is not subject to legislative alteration, 
amendment or repeal, without the consent of the private cor- 
poration, party to the contract. {Langdon v. Mayor, etc., 93 
N. Y. 129; People v. O'Brien, 111 K Y. 1.) Such fran- 
chise contracts as form part of the special franchises of these 
respondent corporations (whether such franchise contracts 
are constituted directly by state legislation accepted by the 
corporations, or by municipal ordinance, authorized by the 
legislature and in like manner accepted by the corpora- 
tions) are business contracts, protected by the Federal Con- 
stitution from impairment by legislative alteration, amend- 
ment or repeal, without consent of the corporations. {City 
of Walla Walla v. W. W. W. W. Co., 172 U. S. 1.) The 
taxing power cannot be invoked by the state, to raise itself 
above the position of a private person, as regards the sacred. 
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observaiKie of its business contracts. {Miirray v. City of 
Charleston^ 96 U. S. 432 ; Hartraan v. Greenhow^ 102 IT. 
S. 672.) In the absence of provisions in the franchise con- 
tract itself, reserving the right of the state or municipality to 
alter, amend or rej^eal the contract, neither the state nor the 
municipality can, without the consent of the grantee in 
the franchise contract, either by state or municipal legis- 
lation, or by state constitutional amendment, change the 
terms of the franchise contract so as to avoid an express stip- 
ulation tliereiu on the part of the municipality. {City of 
Walla Walla v. W. W. W, W, Co,, 172 U. S. 1 ; F. W. 
Works Co. V. Vickshurgh, 185 U. S. 65 ; Z. F, El & W. 
Co, V. City of Little Falls, 102 Fed. Kep. 663; K O, 
G, L, Co, V. L, Z., etc, Cb., 115 U. S. 650; N, O, W. 
W, Co. y. Rivers, 115 U. S. 674; Z. G, Co, v. C, G. Z. 
Co., 115 U. S. 674; 8, T, W. W, Co, v. N, 0. W, W. 
Co,, 120 LI. S. 64; Am, W, W, Co, v, II, W, Co., 115 
Fed. Eep. 171; C, Ry, Co. v. C, S, Ry, Co., 166 U. S. 
557; B, C, R, R, Co, v. R, C, R, R. Co., 32 Barb. 358.) 
The taxation of the franchise contracts of public service cor- 
porations where the right to impose such tax is' not expressly 
or impliedly reserved in the franchise contracts would be an 
impairment of the obligation of the contracts, and would", 
therefore, be unauthorized and void. {Mayor, etc., v. S. A. 
R, R, Co,, 32 N. Y. 261 ; 34 Barb. 41 ; Mayor, etc, v. T, 
A, R. R, Co,, 33 ]Sr. Y. 42 ; Stein v. Mayor, etc, 49 Ala, 
362 ; Los Angeles v. Z. A, W, Co,, 61 Cal. 65 ; Los Angeles 
V. Z. A. W. Co., 177 U: S. 588 ; S. T. Co. v. City of Med- 
ford, 115 Fed. Kep. 202 ; Gordon v. Appeal Tax Court, 3 
IIow. [U. S.] 133.) The failure of the Special Franchise Tax 
Law to indicate any principle or method for ascertaining the 
value of the intjangible property included in the special fran. 
chise, the faikire of the state board to attempt any separate 
vahiation of the intangible property and its failure to adopt 
cr proceed upon any principle or method of valuing the 
totality of intangible and tangible property together constL 
tilting the special franchise, and necessarily the substitution 
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therefor of speculation and guesswork iu place of judgment 
in making such valuation amounted to such an ab&ence of 
quasi-judicia! action as to constitute the taking of property 
without due process of law ; and if the statute contemplates 
such a procedure, the statute itself is unconstitutional for the 
same reason. {People ex rel. v. Barker^ 48 App. Div. 248; 
152 N. Y. 417; PeopU ex rel v. Clapp, 152 N. Y. 490; 
People ex rel. v. Adams^ 125 N. Y. 471 ; People ex rel. v. 
Coleman, 126 N. Y. 433; Marsh v. Bd. of Suprs. of Clark 
Co., 42 Wis. 502; Goff v. Bd. of Suprs., 43 Wis. 55 ; Peojyl^ 
V. Weaver, 100 U. S. 539 ; Woodhridge v. Detroit, 8 Micli. 
274; People v. S. F. 8. Union, 31 Cal. 132.) The state 
board failed to give the respondent crrporations such a hear- 
ing as due process of law requires. {Hager v. Reclamation 
Vist, 111 U. S. 701.) 

William 2^. Dyhman for Coney Island and Brooklyn Kail- 
road Company, respondent. The special franchise on OceaR 
avenue and Fort Hamilton avenue, formerly owned by Pros- 
pect Park and Flatbush Railroad Company, should be sepa- 
rately assessed from the special franchise extending from 
Prospect Park to Fulton Ferry. {People v. O^Brien, 111 N. 
Y. 1.) The commissioners have adopted an erroneous method 
of assessment. {People ex rel. v. Barker, 152 N. Y. 417.) 

John C. Tomlinson and Edgar J. Kohler for the Kew 
Amsterdam Gas Company, respondent. Things or rights 
may be property in a legal sense and may have value, and yet 
that value not be ascertainable in dollars and cents, or capable 
of admeasurement for the purpose of ad valorem taxation. 
{Perry v. City of Big Rapids^ 67 Mich. 140 ; Dart v. Wood- 
hoicse, 40 Mich. 399 ; Tax Comics, v. Holiday, 150 Ind. 216 ; 
People ex rel. v. Clapp, 152 N. Y. 490 ; People ex rel. v. 
Nef, 19 App. Div. 585; //. B. Co. v. Kentucky, 166 U. S. 
150.) A special franchise considered as a distinct piece of 
property, is in no proper or legal sense capable of valuation, 
and an assessment thereof cannot be sustained upon the ground 
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tlmi a special franchise, while not susceptible of an accurate 
adineasureuient of value, nevertheless admits of a sufficiently 
close approach to a connect valuation to suffice for purposes of 
taxation. {Taylor v. L, cfe N, B. li, Co., 86 Fed. Rep. 350.) 

Vann, J. These appeals were argued together and the 
Xjuestionsof law presented are common to all the proceedings. 
The only questions peculiar to any case were questions of fact, 
w hich have been finally disposed of by the concurrent action 
of the courts below, as they united in adopting the facts as 
found by the referee. The main discussion at our bar, as well 
as in the four opinions written in the Appellate Division, 
related to the question whether the statute under which the 
iissessments were made violates that part of the Constitution 
which provides for home rule in certain political divisions of 
tlie state. In order to answer this question it will be useful 
to inquire : (1) What docs the Constitution prohibit ; (2) 
what does the statute command, and (3) what have the courts 
held as to the validity of other statutes relating to similar 
subjects ? 

The principle of home rule, or the right of self-government 
as to local affairs, existed before we had a constitution. Even 
prior to Magna Cliarta some cities, boroughs and towns 
had various customs and liberties which had been granted by 
the crown or had subsisted through long user, and among 
them was the right to elect certain local officers from their 
own citizens and, with some restrictions, to manage their own 
purely local affairs. These customs and liberties, with other 
rights, had been so often trampled upon by the king as to 
arouse deep hatred of centralization of power, and we iind 
among the many grants of the Great Cliarter that "the city 
of London shall have all its ancient liberties and its free cus- 
toms as well by land as by water. Furthermore, we will and 
grant that all other cities and burghs and towns -J^ * -3^ 
shall have all their liberties and free customs." (Cap. 13.) 
" All evil customs -^f^ * * shall immediately be enquired 
into by twelve knights of the same county, upon oath, who 
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shall be elected by good men of the same county," and after 
inquisition made " they shall be altogetlier destroyed by them, 
never to be restored, provided this be notified to us before it 
is done." (Cap. 48.) After tliis marvelous statute, rights, 
which before had rested largely on custom, rested on law, 
with a guaranty against violation by the amazing covenant 
of King John that if he refused redress for an " excess com- 
mitted " his subjects sliould be released from tlieir allegiance 
and at liberty to make war upon him, " saving harmless our 
person and the persons of our Queen and children and when 
it hath been redressed they shall obey us as they have done 
before." (C^p. 61.) 

The rights thus secured after a long struggle and by great 
pressure, although at times denied and violated by the ruling 
monarch, were n^ver lost, but were brought over by the 
colonists the same as they brought the right to breathe, and 
they would have parted with the one as soon as the other. 
The liberties and customs of localities reappear on a novel and 
wider basis in the town meetings of New England and the 
various colonies, including the colony of New York. The 
right of the inhabitants of townships and manors to meet at 
stated times in public town meetings, elect town oflBcers and 
transact town business, was well established while we were a 
colony and was recognized by different statutes enacted by 
the governoi-, council and general assembly. (Van Schaack, 
chaps. 1201, 1224, 1419, 1448, 1454, 1459, 1460, 1499, 1536 
and 1562 ; Livingston <fe Smitli, chaps. 43 and 654.) 

The business transacted at the town meeting related to 
highways, care of the poor, and matters of purely local con- 
cern. It was confined to the affairs of a small district and 
was clearly separated from public matters of interest to the 
colony at large. The officers elected, generally by viva voce 
vote, were supervisors, assessors, collectors, constables, com- 
missioners of highways and overseers of the poor. The 
powers and duties of these officers were regulated by statute, 
but the right to select them resided in the people of the 
locality and was stubbornly insisted upon as inviolable. 
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Such was the "state of affairs when the first Constitntioii 
was adopted. While that instrument organized tlie state, it 
granted no rights to the people, but was their own creation, 
expressing the restraints that they desired to place upon them- 
selves by preserving certain principles and methods of govern- 
ment which they wished to remain unalterable. Thus the 
Constitution of 1777 recognized local self-government as 
already exisjting, and continued and protected it, so that it 
could not lawfully be departed from without changing the Con- 
stitution itself. It provided that " town clerks, supervisors, 
assessors, constables and collectors and all other officers here- 
tofore eligible by the people, shall always continue to be so 
eligible." (§ 29.) Sheriffs, coroners, loan officers, county 
treasurers, clerks of supervisors and justices of the peace were 
to be appointed. (§§ 20, 29.) Thus our earliest Constitution 
did not create the right to elect the administrative officers of 
towns, but continued it as it had existed during the history or 
the colony while it was under the dominion of the English 
crown. The only local officers mentioned by name as " eligible 
by the people " were town officers, and in fact almost all officers 
of other local divisions were appointed by central authority. 

The second Constitution, framed in 1821, continued the 
right by the general clause, applicable to county, town, city 
and village officers, that " all officers heretofore elected by the 
people shall continue to be elected ; and all other officers, 
whose appointment is not provided for by this constitution, 
and all officers whose offices may be hereafter created by law, 
shall be elected by the people, or appointed, as may by law be 
directed." (Art. 4, § 15.) Sheriffs, coroners and some other 
county officers were for the first time made elective. 

The third Constitution, drafted in 1846, continued the prin- 
ciple and expanded the right by the following provision : " All 
county officers, whose election or appointment is not provided 
for by this Constitution, shall be elected by the electors of the 
respective counties or appointed by the boards of supervisors, 
or other county officers, as the Legislature shall direct. All 
city, town and village officers, whose election or appointment 
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is not provided for by this Constitution, shall be elected by 
the electors of such cities, towns and villages, or of uome 
division thereof, or appointed by such authorities thereof, as 
the Legislature shall designate for that purpose. All other offi- 
cers, whose election or appointment is not provided for by this 
Constitution, and all officers whose offices may hereafter he 
created by law, shall be elected by the people, or appointed, as 
the Legislature may direct." (Art. 10, § 2.) The same pro- 
vision was carried forward, ipsiasimis ve7*hi8j into our present 
Constitution. (Art. 10, § 2.) 

These and other commands of the diflferent Constitutions, 
vhen read in the light of prior and cotemporaneous history, 
how that the object of the people in enacting them was to 
)revent centralization of power in the state and to continue, 
^reserve and expand local self-government. 

This was effected through a judicious distribution of the 
power of selecting j)ublic otticers, by assigning the choice of 
local officers to the people of tlie local divisions, and to the 
people generally, those belonging to the state at large. The 
management of the local political business of localities, 
whether as large as a county or as small as a village, is 
intrusted to local officers selected by the communities where 
those officers act and through which their jurisdiction extends. 
The principle of home rule is preserved by continuing the 
right of these divisions to select their local officers, with the 
general functions which have always belonged to the office. 
Unless the office, by whatever name it is known, is protected, 
as the courts have uniformly held, the right to choose the 
officer would be lost, for with his former functions gone he 
would not be the officer contemplated by the Constitution, 
even if the name were retained. Unless the office or officer 
is mentioned eo nomine in the Constitution, the name may ho 
;hanged, or the office abolished, provided the functions, if 
retained at all, remain in some officer chosen by the locality. 
Local functions, however, cannot be transferred to a state 
officer. The legislature has the power to regulate, increase or 
diminish the duties of the local officer, but it has been stead- 
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fastly held that tliis power is subject to the limitation that no 
essential or exclusive function belonging to the office can be 
transferred to an officer appointed by central authority. The 
office may go, but tlie function must be exercised locally if 
exercised at all. While no arbitrary line is drawn to separate 
the powers of local and state officers, the integrity of the local 
office is protected, with its original and inherent functions 
unimpaired. It is iiiterference, whether direct or indirect, 
with the vital, intrinsic and inseparable functions of the office 
as thus defined and understood that the Constitution prohibits. 
(^People ex rel. Wood v. Draper^ 15 N. Y. 532 ; People v. 
Raymond^ 37 X. Y. 428 ; People ex reL Bolton v. AlberUon^ 
55 N. Y. 50 ; Astor v. Mayor, etc,, of N, Y,, 62 N. Y. 567 ; 
Matter of The Mayor, etc,, of N. T., 99 N. Y. 569 ; MatUr 
of Gertum v. Bd. Suprs., 109 N. Y. 170 ; Koch v. Mayor^ 
etc, of N, T^., 152 N. Y. 72 ; People ex reL Burhy v. How- 
land, 155 N. Y. 270 ; People ex rel. Comrs. v. Board of 
Suprs,, Oneida Co., 170 N. Y. 105; Matter of Brenner, 
170 N. Y. 185 ; MatUr of Allison v. Welde, 172 K Y. 
421.) 

The statute in question authorizes the assessment or valua- 
tion, for the purpose of general taxation, of all special fran- 
chises by a state board of tax commissioners appointed by 
the governor. (L. 1899, ch. 712.) The general franchise of 
a corporation is its right to live and do business by tlie exer- 
•cise of the <5orporate powers granted by the state. Tlie gen- 
eral franchise of a street railroad company, for instance, is 
the special privilege conferred by the state upon a certain 
number of persons known as the corporators to become a 
street raih'oad corporation and to construct and operate a 
street raih-oad upon certain conditions. Such a franchise, 
however, gives the corporation no right to do anything in the 
public highways without special authority from tlie state, or 
Bome municipal officer or body acting under its authority. 
When a right of way over a public street is granted to such a 
^corporation, with leave to construct and operate a street rail- 
road thereon, the privilege is known as a special franchiaoi or 
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the right to do something in the public higliwaj, which, 
except for the grant, would be a trespass. 
• The statute, which is an amendment of the General Tax 
Zaw, declares, in substance, that the right, authority or per- 
mission to construct, maintain or operate some structure, 
intended for public use, "in, under, above, on or through 
streets, highways or public places," such as railroads, gas 
pipes, water mains, poles and wires for electric, telephone and 
telegraph lines, and the like, is a special franchise. For the 
purpose of taxation such a franchise is made real estate and 
is " deemed to include the value of the tangible property of 
a person, copartnership or corporation situated in, upon, 
under or above any street, highway, public place or public 
waters in connection with the special franchise and taxed as a. 
part thereof." (§ 2, clause 3.) This includes nothing but 
what is in the street, directly or indirectlj^, and excludes 
power houses, depots and all structures without the lines of 
the street. The taxes thus imposed are for general purposes, 
are collected in the same way, and used for the same objects 
as other taxes upon the general assessment roll. 

Prior to the passage of this act general franchises had hoeii 
taxed for the benefit of the state under a valuation made hy^ 
a state officer, with the sanction of the courts. (L. 1896, 
eh. 90S, §§ 182, 190 ; People ex rel. IF. cfe //. Co. v. Roberts^ 
154 N. Y. 101.) Special franchises, however, had never been 
lawfully assessed either by local or state authority, but wera 
made taxable propei'ty by the act before us for the first time in 
the history of the state. {Peojdeex rel, Manhattan B. R, Co. 
w Barker^ 146 N. Y. 304 ; People ex rel, BrooJclijn City R. R, 
Co, V. J^eff, 10 App. Div. 590 ; affirmed on opinion of Cullen, 
J., below in 154 N. Y. 763.) The right to assess special fran- 
chises by central authority is challenged as a violation of the 
principle of home rule embodied in the Constitution and 
especially the right to assess the tangible propertj^ annexed 
thereto and included therein by the act, because the latter is 
withdrawn from the jurisdiction of the local assessors hy 
whom it had been theretofore assessed. 
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^ Every presumption is in favor of the constitutionality of an 
act of the legislature and, if the Constitution and the act can 
be reasonably construed so as to enable the latter to stand, it 
is the duty of the courts to give them that construction ; still, 
it is none the less their duty to adjudge the statute void if it 
is in plain conflict with the real intent of the fundamental 
law, when considered in the light of history and in all its 
a^ects. {SuQcet v. Cltfj of S^/racuse^ 129 N. Y. 316 ; People 
ex rel. Sinkler v. Terrify 108 N. Y. 1.) 

What was the situation that confronted the legislature when 
it passed this statute to raise money for the support of 
government ? 

The governor nad oflicially announced that " the farmers, 
the market gardeners, and the mechanics and tradesmen hav- 
ing small holdings, are paying an improper and excessive por- 
tion of the general taxes." The legislature wished to distrib- 
ute this burden in a just and equitable manner, to take part 
of the load from those who carried more than their share and 
to relieve the farms from some of the effects of depreciation 
in value through competition with the cheap and fertile lands 
of the west. It found property scattered all over the state 
worth nearly two hundred millions of dollars, which was not 
taxed at all and had never been taxed. This property con- 
sisted wholly of special franchises, or privileges given by the 
state, mainly to corporations furnishing to the public trans- 
portation, water, light and other necessities or conveniences of 
daily life. It had grown rapidly in extent and value during 
recent years. Its value rested upon the right to use in some 
manner the public highways of the state, but it was intang- 
ible, and doubtless for this reason had never been brought 
under the taxing power. The legislature also found certain 
tangible property, w^Iiich was"^ subject to taxation, situated in 
the public streets and used only in connection with and as a 
part of the intangible property not taxed, and of no substan- 
tial value except when so used. It found that the valuation 
of this new kind of property, intangible, invisible and elusive, 
but of great value, would l)e attended with peculiar difficult 
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ties, which would require a degree of knowledge and skill 
T)ot possessed by local assessors, hut belonging only to experts 
who had long and carefully studied the subject of taxation in 
all its varied aspects. The problem was to place a just and 
adequate value upon a right capable of valuation, but which 
was unseen, without form or substance, and, as it were, the 
mere breath of the legislature. It was a new problem that had 
never arisen before during the history of the state, and it wfts 
to be solved, not to meet local needs, but an exigency of state. 

How did the legislature deal with this situation ? 

It created a new system of taxation, brought within its 
range a new character of property and assigned the duty of 
making the valuation to the state board of tax commissioners, 
composed of tax experts already in office, whose sole duty 
related to the subject of taxation, in all its phases, throughout 
the entire state. It made the tax commissioners assessors of 
this new kind of property known as special franchises, clothed 
them with power to compel the owners to furnish under oath, 
in addition to a general report containing many details, such 
information as they called for; authorized them to call upon 
the local assessors for all facts that they could furnish and to 
summon aid from all available sources ; required them to give 
notice to the owner affected and an opportunity to be heard, 
and provided a remedy for review by the courts of every 
assessment as soon as it was tiled. It commanded that all 
sums, in the nature of a tax, paid by the owner of a special 
franchise to a municipality for its exclusive use, should be 
deducted from the tax imposed for local purposes, and 
exempted the tangible property situated in public highways, 
and used in connection with the special francluse, irom all 
other forms of taxation. (§§ 2, 42, 43, 44, 45, 46.) The new 
kind of property was termed re^fl estate, just as it might have 
been tei'med personal property, or neutral property, without 
clianging its nature, which was such as local assessors had 
never dealt with. 

The statute should be considered in the light of the circum- 
stances existing when it was passed, which were extraordinary 
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aiid unprecedented. The system tlius created had never been 
known l^efore, and, as its niahi subject, llie act dealt with spe- 
cial franchises, which had never l>een taxed before. Property 
unknown as the subject of taxation to the framers of any of 
our Constitutions was brought into the system, which required 
new methods of vahiation and tlie exercise of functions which 
had never belonged to local assessors. Tiie property was sui 
generis, and from its nature could not be valued by local offi- 
cers. Unless it escaped taxation in the future as it had in tlie 
past, it was necessary to commit the power to other officers 
with new functions, wider experience and greater opportuni- 
ties for observation, who would be able to grasp the new 
scheme of taxation as a whole. We should not be misled by 
tlie terms " vahiation " or " assessment," as the simple exercise 
of judgment, for no work can be done without that, but should 
compare the intrinsic nature of the functions exercised by the 
local assessors for time out of mind with those intrusted to 
tlie state tax commissioners, which had never been committed 
to anv board or officer before. 

The local assessors dealt witli tangible property, which 
could be seen and was open to the judgment of ordinary men, 
or with written evidence of debts or contracts the value of 
whiuh could be easily computed. It was their hal)it to meas- 
ure, weigh and count ; to learn tlie market value from current 
sales ; to pass upon physical and material propei'ty which they 
were accustomed to own, rent or use, and with which they 
were familiar in their daily life. 'I'hey sav/ it, knew it and 
could judge as to its value. It was before their eyes and 
they could act upon it directly, without resort to complicated 
computations. 

On the other hand, the valuation of special franchises had 
never been attempted before, but -presented a new field of 
action and called for the exercise of new and diflferent func- 
tioms. They could not be seen, handled, measured, weighed 
or counted. They were specialties ai^d had no market vahie. 
There were no sales to guide and no experience from owner- 
ship, rental or use to rely upon. The new property is real 
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estate in name, but not in reality, for it is a mere privilege to 
do something in public streets and places not permitted to 
citizens generally. While local in a narrow sense it is uneon^ 
iined in its real nature, for it depends largely on the earning 
capacity of a going concern, frequently with several special 
franchises, but with no means of determining the amount 
earned by each. The value depends upon so many conditions, 
existing, frequently, in localities widely separated and upon 
such a complication of facts and figures that the valuation' 
cannot be safely intrusted to men of common knowledge and 
experience. What greater calamity in the shape of taxation 
could threaten the vast interests involved than to intrust this 
important subject to unskilled and incompetent men, some of 
them willing it may be not only to ])rotect their own localities 
at the expense of others, but to oppress corporations and favor 
individuals ? The burden could not be distributed equally for 
each local board would have its own method and theory. 
Uniform action would be impossible and conflict and confu- 
sion would result. A wider view, a different kind of judg- 
ment, a balancing of localities and figures, an adjustment and 
equalization of burdens and an exercise of functions not local 
in nature were required to meet the situation. As we said in 
a recent case : " It is no disparagement of the capacity and 
intelligence of the average assessor to say that it would pre- 
sent to him a problem incapable of accurate solution and a 
rule of action in the performance of his oflicial duty impos- 
sible in practice." {People e,iG rel, D.j Z. c6 W. E. R, Co, v. 
Clapp, 152 N. Y. 490, 495.) 

The legislature also brought in as an incidental part of the 
system some tangible property which had been previously 
assessed by local authority. No tangible property, however, 
was affected, except such as was situated in the public high- 
ways and was so incidental to and dependent upon the special 
franchises as to have no substantial value unless used in con- 
nection with them. The relation between the intansrible 
right to run cars in the streets and the tangible property in 
the rails to run the cars on, is so intimate as to be inseparable 
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in any practicable system of estimating values. Of wliat 
value are poles, strung with wires, standing in the street, 
without a special franchise to use them to carry electricity or 
send the mysterious message ? What are appliances worth, 
when made for a special purpose, if they cannot be .used for 
that purpose ? What are rails and ties worth, when so fastened 
to the land in a public highway as to be legally a part of it, 
without a special franchise to place and use them there 
as part of a railroad ? All the mains and pipes, poles and 
wires, rails and ties of the relators, when separated from their 
special franchises, have no value except as firewood or old 
iron. Their only substantial value is the right to use them 
in connection w^ith the franchise, and, hence, they are inci- 
dental to the franchise. As part of the franchise they are 
worth something, but severed from it nothing to speak 
of. Suppose a street railroad company should forfeit its 
special franchise by a violation of the grant, what would 
its rails and ties be worth ? They would cease to exist as 
rails and ties, and would become simply so much old 
material and even the title would vest in the owner of the 
fee. The expense of grading, placing them in position and 
paving around them, which is a large part of tlie original cost, 
would cease to be an investment and would bo j^rope^ty ho 
longer. They are worth virtually nothing except for railroad 
purposes and a railroad cannot occupy a street without a 
special francliise. Separate them from the franchise by tak- 
ing away the street privilege, and they are destroyed. Their 
only value as rails and ties, as distinguished from so much old 
wood and iron, is gone. Taking the broad and practical view 
of the subject, which the legislature had the right to take in 
creating the new system, they have no assessable value worthy 
of notice, except through the actual and constant use made 
of them as incidental to the special franchises. The value of 
either resides in the union of both and can be practically 
ascertained only by treating them as a unit. Unless assessed 
together, both cannot be adequately assessed. A man of 
jadgment, in valuing a wagon and especially in estimating its 
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earning capacity, does not pass upon the body, wheels, top 
and torigne separately. We regard the tangible property at 
an inseparable part of the special franchises mentioned in the 
statute, constituting with them a new entity, which as a going 
concern can neither be assessed nor sold to advantage, except 
as one thing, single and entire. {People v. O^Brien^ 111 N. 
Y. 1 ; Gue v. Tide Water Canal Co., 24 How. [U. S.] 257 ; 
Ilammock v. Loan and Trust Co., 105 U. S. 77 ; Buncombe 
County Commissioner 8 v, Toramey, 115 U. S. 122.) 

Tlie function of assessing a special franchise does not in its 
nature belong to a county, city, town or village, for it has 
never been exercised by officers of such localities, but to the 
state, bv which it is now exercised for the first time. It is 
not exclusively local in character and home rule applies only 
to functions peculiar to localities. It was unknown to our 
forefathers who brought over primitive home rule, to the 
colonists who preserved or to the founders of the state who 
tieveloped it. It is no part of local self-government as known 
to history, or to learned judges who have written upon home 
i-ule in the past. It did not come within the experience of 
Tornier times and was not contemplated by the framers of our 
Constitutions. They kept purely local affairs under local con- 
trol, but this is not local in intrinsic character, for the power 
to be exercised is not confined to the limits of one community. 
While some special franchises are within a single tax district^ 
others extend through several and sometimes into different 
towns, cities, and villages. The legislature could not make a 
law for each case, and in bringing the new system into opera- 
tion it provided by general rule for all cases of the same 
general character, whether then existing or expected in the 
future. 

Moreover, a special franchise, now confined to one tax dis- 
trict, may by expansion, through merger, consolidation, leas* 
ing and the like, extend into other tax districts. Such an 
enlargement is open to all, has been the experience of many 
and may be the experience of all. Tlie same corporation 
may have many special franchises, continuous or separate, yet 
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thej are all practically one, because they all belong to one 
system, the earning capacity of which may be ascertained, bnt 
not that of each special franchise independent of the others. 
By removing a central franchise, the line is broken and the 
value of all seriously impaired. The combination of all into 
a single enterprise gives the highest, if not the only value ta 
each. What would a franchise in a town be worth with no 
right to enter a city or village ? While the strength of the 
chain is in the links, the value of the links is in the chain. 
Hence, a franchise is not essentially local in character and may 
require action, observation and estimate beyond the lines of a 
single tax district, or the accustomed jurisdiction of local 
assessors. An examination of the books of the corporation 
may be necessary in making the valuation, yet they may not 
be kept in the municipality of the assessors' residence. A 
higlxway may be local, but the title thereto is not, for whether 
a fee or an easement it is held in trust for the people at large, 
represented by the state, which has control of the streets and 
of the erections therein. {People v. Kerr^ 27 N. Y. 188.) 
The franchise is the right to put something in the highway 
and use it there, and if the right fails, the title to what was 
thus placed goes with the general title. 

The special franchises of a railroad in operation from a city 
into suburban towns may be properly treated as an aggrega- 
tion, without a precise situSy as one piece of property produc- 
ing a gross income, as a single subject of valuation, like all the 
personal property of an individual, from one end of the line 
to the other, although the amount when ascertained must be 
apportioned and distributed among the several tax districts 
affected (§ 42). This can make no difference to the company, 
for it has only so much to pay in any event, and it shows that 
the work of valuation is not local, but general in its character, 
and that it is a matter of central rather than municipal con- 
cern. It affects the general public rather than the people of a 
community. The subject is one that local officers cannot 
handle, because they cannot consider it as a whole by going 
wtthoui their precincts, bnt must stop at the boundaries of 
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their several districts. They cannot make the distribution 
among localities interested in the special franchises. Local 
assessors still remain local assessors, with every accustomed 
function intact and unimpaired. Local self-government is 
untouched and there is no invasion of local functions. While 
special franchises were known when the later constitutions 
were adopted, they were not then known as taxable property. 
The office of assessor of special franchises was then unknown. 
It is not local in nature, but is a new office with new func- 
tions adapted to property of a new kind and differing in 
principle from any ever dealt with by local assessors. Prop- 
erty created by the legislature and never intrusted by it to the 
local assessors cannot with propriety be said to have been 
taken away from them. 

The entire taxing power belongs to the legislature and not 
a dollar can be raised for local or general purposes, to carry 
on self-government in localities or in the state, or to provide 
for the public safety, order or health except by its authority. 
This supreme power should be considered in connection with 
the home rule provision of the Constitution, and neither 
should be so construed as to embarrass or cripple the other. 
Home rule, as understood and practiced in, the past, giving to 
localities the right to govern themselves, but not to haqiper 
the government of the state, should be carefully protected 
from open attack or indirect invasion. Shadows, however, 
should give way to substance, and the right to cteate a new 
system of taxation and bring in property of a new character, 
hitherto untaxed, witli some other property incidental thereto 
and worthless without it, cannot, as we think, be denied upon 
principle and should not be withheld from the legislature 
unless required by some* controlling decision of the court. 

While it is difficult to classify all the a'lthorities relating to 
the subject of home rule, the most of them fall into con- 
venient groups. At the head of the first class stands the 
celebrated judgment of Chief Judge Denio in People ex rel. 
Wood \f Draper (15 IS". Y. 532). In that case the statute com- 
bined four counties into one police district, invested five police 



133 



commissioners appointed by the governor, acting as a board 
with the mayors of two cities in the district, with all the pow- 
ers previously belonging to certain local officers of said cities 
respectively^. The new board was authorized to appoint and 
control all the policemen, who were to act in any part of the 
district, regardless of residence or county lines. The validity 
of the act was upheld upon the ground tlmt the commissioners 
thus appointed were not city officers, although it was strongly 
challenged at the bar and by a vigorous dissenting opinion, as 
a violation of the home rule provision of the Constitution. 

Similar acts creating a new system by erecting a metro- 
politan lire district, a metropolitan health district, a metropoli- 
tan board of excise aYid a capital police district, each embracing 
the territory of two or more municipal divisions of the state, 
were also sustained, although functions formerly belonging to 
local officers were transferred to state officials. {People v. 
Pinckney^ 32 N. Y. 377; Metropolitan Board of Health v. 
Ileister^ 37 K". Y. 661 ; Metropolitan Board of Excise v. Bar- 
rie^ 34 N. Y. 657 ; People ex rel. McMullen v. Shepard^ 36 
N. Y. 285.) 

An act, however, which established a police district con- 
sisting of a city, with a police force already organized, and 
*' three small patches of sparsely settled territory, in all less 
than a square mile," was held unconstitutional as an obvious 
attempt to evade the restrictions relating to home rule, 
because it was designed for the city only, and the outside 
fragments could have been brought into the city if it was 
deemed necessary to extend police protection to them. {Peo- 
ple ex rel. Bolton t. Alhertson, 55 N. Y. 50.) 

All these cases, except the last, involved the right to erect 
two or more separate and independent municipalities into a 
new civil division, to authorize officials appointed by the state 
to perform the duties formerly discharged by local officers 
and yet leaving the municipalities in full existence and 
untouched in all other respects. 

Acts authorizing state officials to construct public buildings, 
perks and highways, the expense of which was to be paid 
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locally, have been uniformly sustained, although the power 
to make such improvements had been previously vested in the 
local authorities and it was urged that the transfer of the 
power was an encroachment upon local self-government. 
{People ex rel. McLean v. Fldgg^ 46 N. Y. 401 ; Astor v. 
Mayor ^ etc,^ of i\r. Y.^ 62 N. Y. 567 ; People ex rel. Kilmer 
y. McDonaldj 69 N. Y. 362 ; People ex rel. Comrs. v. Board- 
of Supra., Oneida Co., 170 N. Y. 105.) 

To the next group may be assigned statutes which, directly 
or indirectly, authorized the appointment of local ofEc-ers by 
state officials, or the legislature, or extended the terms of 
local officers already elected, or limited the power of local 
authorities in the appointment of local officers. Such legis- 
lation has been condemned as in manifest violation of home 
rule. ( Warner v. People, 2 Dqw. 272 ; Devoy v. Mayw% etc., 
of New Yorh 36 N. Y. 449 ; People v. Eaymond, 37 N. Y. 
428 ; People ex rel. Fowler v. Bull, 46 K. Y. 57 ; People ex 
rel. Williamson v. McKinney, 52 N. Y. 374 ; People ex rel. 
Lord V. Crooks, 53 N. Y. 648 ; liathhone v. Wirth, 150 N". 
Y. 459 ; People ex rel. Balcom v. Mosher, 163 N. Y. 32 ; 
Matter of Brenner, 170 N. Y. 185.) In People v. Raymond, 
which is the chief reliance of the relators, there was an abso- 
lute overthrow of the local assessor and the transfer of all hia 
functions to a state officer, which, as the court held, deprived 
" the people of the city of a right secured to them by the 
Constitution." 

The remaining cases decided in this court are not readily- 
classified, but as the validity of the statutes involved was not 
disturbed, no analysis thereof is necessary. {People ex rel. 
Einsfeld v. Murray, 149 K. Y. 367 ; Matter of Allison v. 

Welde, 172 N. Y. 421 ; People ex rel. Taylor v. Dunlop, 66 
N. Y. 162 ; Matter of the Mayor, etc., of N. T., 99 K. Y. 

569 ; MatUr of McPherson, 104 N. Y. 306 ; Matter of 

Oertum v. Bd. Suprs., 109 N. Y. 170 : People ex rd. Kemm- 
Ur V. Durston, 119 N. Y. 569 ; KogKy. Mayor, etc., of N. K 

152 N. Y. 72.) 

When new systems have been created for the management 
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of the indigent insane, the infliction of the death penalty or 
the punishment of convicts, formerly confined by sheriffs in 
connty jails, by imprisonment in penitentiaries, no question 
seems to have ^been raised or claim made that such legislation 
interfered with the principle of home rnle. The absence of 
4idjudicated cases relating to these^and other subjects which 
might be mentioned is r^ot witlrqitt significance. It is also 
significant that the remers of our present Constitution, acting 
but a few yetufs ago, nrnde-im" change in the home rule pro- 
vision, as it indicates that they were satisfied with the subject 
as it had been expounded by the courts and acted upon by 
the people. 

None of the cases cited had to do with such a peculiar 
situation and novel conditions as faced the legislature when it 
passed the act to tax special franchises. Certain expressions 
of learned judges, used arguendo^ in discussing the subject of 
home rule, are relied upon by counsel as establishing a prin- 
ciple that controls this case. Principles are not established 
by what was said, but by what was decided, and what was 
said is not evidence of what was decided, unless it relates 
directly to the question presented for decision. " General 
expressions," as the great Federal jurist once said, " are to be 
taken in connection with the cases in which those expressions 
are used." {Cohens v. Virginia^ 6 Wheat. 264, 399.) 

A more specific review of the authorities is unnecessary, for 
it is sufficient to state that neither singly nor collectively have 
they so construed the Constitution as to prevent the legis- 
lature, under the circumstances existing wlien it sought to 
promote a sound public policy by passing the act in question, 
from creating a new system of taxation, embracing within it a 
new character of property including incidental additions, and 
committing the power of assessment to a state board of experts. 

The remaining questions raised by the relators do not 
require elaborate consideration. We cannot sustain their 
position that the taxation of a special franchise impairs the 
obligation of a contract and thus violates the Federal Consti- 
tution, (Art. 1, § 10).. The franchises are grants which 
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nsaally contain contracts, execnted bj tlic mnmcipality, but 
executory as to the owner. They contain various conditions 
and stipulations to be observed by the holders of the privi- 
lege, such as payment of a license fee, of a gross sum down, 
of a specific sum each year or a certain percentage of receipts, 
as a consideration or ^' in full satisfaction for the use of the 
streets." There is no provision that the special franchise, or 
the property created by the grant, shall be exempt from taxa- 
tion. Such a stipulation would be void, for no municipality 
has power to withdraw property from the taxing power of 
the state, or to provide by ordinance or contract that it shall 
be free for all time from tlie common burden which property 
generally has to bear. Taxation is the rule, with every pre- 
sumption, to support it, while exemption is an exception, with, 
every presumption against it. 

The condition upon which a franchise is granted is the pur- 
chase price of the grant, the payment of which in money, or 
by an agreement to bear some burden, brought the property 
into existence, which thereupon became taxable at the will of 
the legislature, the same as land granted or leased by the 
state. There is no implied covenant that property sold by 
the state cannot \ye taxed by the state, which can even tax its 
own bonds, given to borrow money for its own use, unless 
they contain an express stipulation of exemption. The rule 
of strict construction applies to state grants, and unless there 
is an express stipulation not toHax, the right is reserved as an 
attribute of sovereignty. Special franchises were not taxed 
until by the act cf 1899 amending the Tax Law they were 
added to the other taxable property of the state. This is ali 
that the statute does, f j far as the question now under con- 
sideration is concerned. No part of the grant is changed, no 
stipulation altered, no payment increased and nothing exacted 
from the owner of the franchise that is not exacted from the 
owners of property generally. No blow is struck at the fran^ 
chise,*as such, for it remains with eveiy right conferred in 
full force, but, as it is pro'^crty, it is r quired to contribute its 
ratable share, dependent f^nl^ upon value, toward the support 
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of government. No burden is placed upon it except such as 
is borne by the homes of the people and money saved for 
support in old age. 

While all attempts of municipalities to undermine or 
destroy franchises by changing the terms of the grant have 
been promptly repressed by the courts, there is no case which 
holds that a franchise, whether general or special, cannot be 
taxed the same as other private property. The relators 
accepted theii franchises subject to the right of taxation that 
applies to all property in the state, and we agree with the 
learned referee that the special franchise tax takes nothing 
from the grant, exacts nothing as further compensation for 
the privilege and impairs no contractual obligation. 

The further contention of the relators, that the act is 
impracticable and incapable of execution ; that the special 
franchises should have been separately assessed ; that the state 
tax commissioners adopted no rule in making the assessments'; 
that the relators did not have a proper hearing at the time 
provided for review, and that due process of law was not 
x)bserved in the taxation of their property, after due considera- 
tion we overrule, without further expression of reasons than 
already appears. 

In reviewing these cases we have received great aid from 
the strong and exhaustive opinion of the late Judge Earl, 
for many years a distinguished member of this court, who, 
acting as referee, decided them in the first instance, after full 
and careful consideration of all the questions involved. It 
was the last judicial work of that ripe lawyer and eminent 
jurist, and we regard his decision as one of the most able and 
profound judgments ever pronounced by him during his long 
and useful career. 

The order of the Appellate Division should be reversed and 
judgment of the Special Term affirmed, in each proceeding, 
with costs. 

Parker, Ch. J., O'Brien, Bartlett, Martin, Cullbn and 
Werner, JJ., concur. 

Order reversed, etc. 
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On May 26, 1899, the Legislature of New York passed an act 
amending the Tax Law of the State. (Laws of New York, 1899 
c. 712, p. 1589.) The first section reads: 

" Section 1. Subdivision three of section two of the tax law is 
herebv amended to read as follows: 

" 3. The terms ^ land,' ^ real estate,' and ' real property,' as used 
in this chapter, include the land itself above and under water, all 
buildings and other articles and structures, substructures and 
superstructures, erected upon, under or above, or affixed to the 
same; all wharves and piers, including the value of the right to 
collect wharfage, cranage or dockage thereon ; all bridges, all tele- 
graph lines, wires, poles and appurtenances; all supports and in- 
closures for electrical conductors and other appurtenances upon, 
above and under ground; all surface, under ground or elevated 
railroads, including the value of ail franchises, rights or permis- 
sion to construct, maintain or operate the same in, under, above, 
on or through, streets, higlmmys or public places; all railroad 
structures, substructures and superstructures, tracks and the iron 
thereon; branches, switches and other fixtures permitted or au- 
thorized to be made, laid or placed in, upon, above or under any 
public or private road, street or ground ; all mains, pipes and tanks 
Inid or placed in, upon, above or under any public or private street 
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or place for conducting steam, heat, water, oil, electricity or anjr 
property, substance or product capable of transportation or con- 
veyance therein or that is protected thereby, including the valua 
of all franchises, rights, authority or permission to construct, 
maintain or operate, in, under, above, upon, or through, any streets, 
highways, or public places, any , mains, pipes, tanks, conduits, or 
wires, with their appurtenances, for conducting water, steam, heat, 
light, power, ga^^ oil, or other substance, or electricity for tele- 
graphic, telephonic or other purposes; all trees and underwood 
growing upon land, and all mines, minerals, quarries and fossils 
in and under the same, except mines belonging to the State. A 
franchise, right, authonty, or permission specified in this stub- 
division shall for the purpose of taxation be known as a 'special 
franchise/ A special franchise shall be deemed to include the 
value of the tangible property of a person, copartnership, associor 
tion or corporation situated in, upon, under or ahove any street, 
highway, public place or public waters in connection with the 
special fra/nchise. The tangible property so included shall he 
faxed as a part of the special franchise. No property of a nvwriic- 
ipal corporation shall be subject to a special franchise tax." 

The portions in italics are the new matter introduced by the 
amendment. Other sections were added to the Tax Law, of which 
section 46 is as follows : 

" § 46. Deduction from special franchise tax for local purposes^ 
If, when the tax assessed on any special franchise is due and pay- 
able under the provisions of law applicable to the city, town, or 
village in which the tangible property is located, it shall appear 
that the person, copartnership, association, or corporation affected 
has paid to such city, town, or village for its exclusive use within 
the next preceding year, under any agreement therefor, or under 
any statute requiring the same, any sum based upon a percentage 
of gross earnings, or any other income, or any license fee, or any 
sum of money on account of such special franchise, granted to or 
possessed by such person, copartnership, association, or corpora- 
tion, which payment was in the nature of a tax, all amounts sa 
paid for the exclusive use of such city, town, or village, except 
money paid or expended for paving or repairing of pavement of 
any street, highway, or public place, shall be deducted from any 
tax based on the assessment made by the State board of tax com- 
missioners for city, town, or village purposes, but not otherwise;. 
and the remainder shall be the tax on such special franchise pay- 
able for city, town, or village purposes. The chamberlain or 
treasurer of a city, the treasurer of a village, the supervisor of a 
.town, or other officer to whom any sum is paid for which a person^ 
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copartnership, association, or corporation is entitled to credit as 
. provided in this section, shall, not less than five nor more than 
twenty days before a tax on a special franchise is payable, make 
and deliver to the collector or receiver of taxeg pi: other officer 
authorized to receive taxes for such city, town, or village, his 
certificate showing the several amounts which have been paid dur- 
ing the year ending on the day of the date of the certificate. t3n 
the receipt of such certificate the collector, receiver, or other of- 
ficer shall immediately credit on the tax roll to the person, co- 
partnership, association, or corporation on an assessment of a 
special franchise for city, town, or village purposes only, but no 
credit shall be given on account of such payment or certificate in 
any other year, nor for a greater sum than the amount of the 
special franchise tax for city, town, or village purposes, for the 
current year; and he shall collect and receive the balance, if any, 
of such tax as required by law." 

Other sections provide the machinery for assessment. This 
assessment was to be made by the State Board of Tax Commis- 
sioners, and one section authorized certiorari to review their 
proceedings. 

Under this law an assessment was made of the franchises 
belonging to the plainti-ff in error, a corporation created by the 
consolidation of several corporations, having franchises for the 
maintenance and operation of street railroads in the city of New 
York. A certiorari to review this assessment was finally decided 
by the Court of Appeals of the State, which on April 28, 1903, 
(.174 N. Y. 417,) sustained the assessment and remanded the case 
to the special term of the Supreme Court, by which court a final 
judgment was entered, June 22, 1903. Thereupon this writ of 
error was sued out. Plaintiff in error makes three assignments 
of error : 

" I. Error in declining to hold that the act of the Legislature of 
the State of New York, approved :iilay 26, 1899 (eh. 712, L. 
1899), 'Entitled ^An act to amend the tax law, in relation to the 
taxation of public franchises as real property,' in so far as it 
authorizes the assessment imposed by the State Board of Tax Com- 
missioners on March 20, 1900, upon the franchises of the [plain- 
tiff in errorl, relator above named, deprives said relator of its 
property without due process of law, in contravention of the 
Fourteenth Amendment of the Constitution of the United States. 

" II. Error in declining to hold that said legislative enactment, 
in so far as it authorizes the said assessment, denies to said relator 
the equal protection of the laws, in contravention of the Four- 
teenth Amendment to the Constitution of the United States. 
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" III. Error in declining to hold that said legislative enact- 
menty in so far as it authorizes the said assessment, impairs the 
obligations of contracts, in contravention of section 10, article 1, 
of the Constitution of the United States." 

Prior to 1874 the Legislature of New York made direct grants 
of franchises, rights or privileges to use the streets of the city of 
New York. In that year the following amendment to the Consti- 
tution was adopted (Constitution 1846, as amended, art. 3, sec. 

18): 

" The legislature shall not pass a private or local bill in any of 
the following cases : * * * 

"Granting to any corporation, association or individual the 
right to lay down railroad tracks. * * * 

*^ But no law shall authorize the construction or operation of a 
street railroad except upon the condition that the consent of the 
owners of one-half in value of the property bounded on, and the 
consent also of the local authorities having the control of that 
portion of a street or highway upon which it is proposed to con- 
struct or operate such railroad be first obtained, or in case the 
consent of such property owners cannot be obtained, the General 
Term of the Supreme Court, in the district in which it is proposed 
to be constructed, may, upon application, appoint three commis- 
sioners, who shall determine, after a hearing of all parties in- 
terested, whether such railroad ought to be constructed or 
operated, and their determination, confirmed by the court, may be 
taken in lieu of the consent of the property owTiers." 

In 1884 an act was passed, (Laws 1884, chap. 252, p. 309,) 
giving to the local authorities power to grant franchises for street 
railroads. This act provided: 

"§ 7. The local authorities of any incorporated city or village 
to whom application, under the provisions of this act, may be 
made for consent to the construction, maintenance, use, operation 
or extension of a street surface railroad upon any street, road, 
avenue or highway may, at their option, provide for the sale of 
and sell at public auction the franchise, subject to all the pro- 
visions of this act, to so construct, maintain, use, operate or extend 
such street surface railway. 

" § 8. Every corporation incorporated under, or constructing 
or operating a railroad constructed or extended under the pro- 
visions of this act, within the cities of the State having a popula- 
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tion of two hundred and fifty thousand or more, as aforesaid, 
shall for and during the first five years after the commencement 
of the operation of any portion of its railroad, annually, on the 
first day of November, pay into the treasury of said respective 
cities in which its road is located to the credit of the sinking fund 
thereof, three per cent of its gross receipts for and during the year 
ending the next preceding thirtieth day of September, and after 
the expiration of said five years make a like annual payment into 
the treasury of said respective cities, for the credit of said sinking 
funds, of five per cent instead of three per cent of said gross 
receipts : Provided, however. That every corporation now existing 
and operating a street-surface railroad which shall .extend its 
tracks or construct branches therefrom, and operate such exten- 
sions or branches under the provisions of this act, or the corpora- 
tion operating such branches or extensions, shall pay such per- 
centages as aforesaid only upon such portions of its gross receipts 
as shall bear the same proportion to the whole value thereof as 
the length of such extension and branches shall bear to the entire 
length of its tracks." 

" § 4. The consent of the local authorities shall in all cases be 
applied for in writing, and when granted shall be upon the express 
condition that the provisions of this act pertinent thereto shall be 
complied with, and shall be filed in the ofiice of the county clerk 
of the county in which said railroad is located." 

In 1886 an act amending a prior act of the same year was 
passed, (Laws 1886, chap. 642, p. ^19,) which contained the 
following terms : 

" § 1. The local authorities of any incorporated city or village, 
to whom application may be made for consent to the construction, 
maintenance, use, operation or extension of a street railroad, or 
a railroad or railway for the transportation of passengers, mails, 
or freight, over, upon, under or through any of the streets, roads, 
avenues, parks or public places in such city or village, must pro- 
vide, as a condition of the said consent to the use of said street, 
road, avenue, park or public place, that the* right, franchise and 
privilege of using the said street, road, avenue, park or public 
place shall be sold at public auction to the bidder who will agree 
to give the largest percentage per annum of the gross receipts of 
said company or corporation, with adequate security as herein- 
after provided, for the fulfillment of said agreement and for the 
commencement and completion of such road according to the plan 
or plans, and on the route or routes fixed for its construction, 
within the time or times hereinafter designated and prescribed 
therefor, but this agreement shall not release any such road from 
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the percentages required to be paid by chapter two hundred and 

fifty-two of the laws of eighteen hundred and eighty-four. The 

legislature expressly reserves the right to regulate and reduce the 

rate of fare on such railroad or railway. 

*** ***** 

"And in the event of the failure or refusal of the party or cor- 
poration operating or using the railroad to be constructed as 
aforesaid, to pay the rental or percentage of gross earnings agreed 
upon, then, upon notice to the said party or corporation — of not 
less than sixty days — the said consent and right to operate such 
railroad may be declared forfeited, and the same may be resold to 
the highest bidder in the manner above provided.'^ 

The special acts passed before the amendment of 1874, which 
are claimed to constitute contracts, the obligations of which are 
impaired by this tax legislation, are found first, in chap. 625 of the 
Laws of 1868, which granted to certain persons the right to con- 
struct, maintain and operate and use a street railroad, with a pro- 
vision that *' the said persons, or their assigns, shall pay to the 
sinking fund commissioners of the city of New York the sum of 
$1,000 per annum, to be applied by them in the same manner as 
moneys received on account of rentals and lease*;'' second, in chap. 
19 of the Laws of 1871, which, granting the privilege of occupying 
certain streets with street railroad tracks, provided that the com- 
pany should " make compensation to the mayor, aldermen and 
commonalty of said city of New York for the value of the rights 
and privileges herein granted or authorized," and also prescribed 
the mode of ascertaining that compensation by three commission- 
ers, whose decision should be final and conclusive as to the com- 
pany and the mayor, aldermen and commonalty of said city, add- 
ing " the amount so fixed and determined shall be paid to the com- 
missioners of the sinking fund of said city, by the said company, 
within thirty days after the same becomes payable, according to the 
decision aforesaid, and applied to the reduction of the debt of said 
city;" third, in chap. 508 of the Laws of 1874, which granted 
the right to "construct, operate, maintain and use railways" in 
certain streets in the city of New York, and provided that " the 
said persons, or their assigns, shall annually, on the first day of 
November, pay into the treasury of the city of New York one per 
cent of the gross receipts of the road herein provided for, the 
amount of which gross receipts shall be determined by the swOm 
statement of the president and treasurer of said railway, but sub- 
ject to the inspection of its books by- the comptroller of the^ city 
of New York." 



Subsequent to the law of 1884, above referred to, fifteen othei*' 
franchises now belonging to the relator were granted by the com- 
mon council of the city of New York. Most of them provided 
for annual payment to the city of New York of either a fixed- 
-amount or a fixed percentage, varying from two to eight per cent . 
of the gross earnings. 

Mr. Justice Brewer delivered the opinion of the Court. 

The decision of the Court of Appeals settles that there is 
nothing in the law or the proceedings in this case in conflict with 
the Constitution of that State. It is not contended by the plaintiff 
in error that there is any constitutional objection to the taxation, 
■of franchises. The right to subject them to a share in the burden 
of supporting the government is conceded. 

The main contention is that this tax legislation impairs the 
obligation of contracts. It must be borne in mind that presump- 
tively all property within the territorial limits of a State is sub- 
ject to its taxing power. Whoever insists that any particular 
property is not so subject has the burden of proof and must make 
it entirely clear that, by contract or otherwise, the property 
is beyond its reach. In Providence Bank v. Billings, 4 Pet. 514, 
Mr. Chief Justice Marshall, in delivering the opinion of the 
Court, said (p. 661) : 

" That the taxing power is of vital importance, that it is essen- 
tial to the existence of government, are truths which it cannot be 
necessary to reaffirm. They are acknowledged and asserted by all. 
It would seem that the relinquishment of such a power is never to. 
be assumed. We will not say that a State may not relinquish 
it, that a consideration sufficiently valuable to induce a partial 
release of it may not exist; but, as the whole commimity is inter- 
ested in retaining it undiminished, that community has a right to 
insist that its abandonment ought not to be presumed in a case in 
^vhich the deliberate purpose of the State to abandon it does not 
appear." 

In Vichshurg &c, R. R. Co, v. Dennis, 116 TJ. S. 665, Mr. 
Justice Gray cited many authorities, quoting the different phrase- 
ology in which by the several writers of the opinions the same rule 
was announced. In Wells v. Savannah, 181 U. S. 531, the law - 
was thus stated by Mr. Justice Peckham (p. 539) : 

■ , ■ ' • , • • • '■.'.'''• 

" The payment of taxes on account of property otherwise liable 

to taxation can only be avoided by clear proof of a valid contract'' 
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of exemption from such payment and the validity of such contract 
presupposes a good consideration therefor. If the property be in 
its nature taxable the contract exempting it from taxation must, 
as we have said, be clearly proved. It will not be inferred from 
facts which do not lead irresistibly and necessarily to the existence 
of the contract. The facts proved must show either a contract 
expressed in terms, or else it must be implied from facts which 
leave no room for doubt that such was the intention of the parties 
and that a valid consideration existed for the contract. If there^ 
be any doubt on these matters, the contract has not been proven 
and the exemption does not exist." 

In Chicago Theological Seminary v. Illinois, 188 U. S. 662,, 
the same -Justice declared (p. 672) : 

" The rule is that, in claims for exemption from taxation 
under legislative authority, the exemption must be plainly and 
unmistakably granted ; it cannot exist by implication only ; a doubt 
is fatal to the claim.'' 

See also Erie Rw. Co, v. Pennsylvania, 21 Wall. 492 ; Wilming- 
ton & Weldon R. R, Co. v. Alsbrook, 146 U. S. 279 ; Ford v. 
Delta & Pine Land Co. 164 U. S. 662. 

This rule is akin to, if not part of, the broad proposition, now 
universally accepted, that in grants from the public nothing passes 
by implication. As said by Mr. Chief Justice Taney, in Charles 
River Bridge v. Warren Bridge, 11 Pet. 420, 549 : 

" The inquiry, then, is : Does the charter contain such a con- 
tract on the part of the State? Is there any such stipulation to^ 
be found in that instrument ? It must be admitted on all hands* 
that there is none — no words that even relate to another bridge, 
or to the diminution of their tolls, or to the line of travel. If a 
contract on that subject can be gathered from the charter, it must 
be by implication, and cannot be found in the words used. Can 
such an agreement be implied ? The rule of construction be- 
fore stated is an answer to the question. In charters of this 
description no rights are taken from the public or given to the cor- 
poration beyond those which the words of the charter, by their 
natural and proper construction, purport to convey. There are no 
words which import such a contract as the plaintiffs in error con- 
tend for, and none can be implied." 

Applying these well-established rules to the several contracts,, 
it will be perceived that there was no express relinquishment of the- 
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right of taxation. The plaintiff in error must rely upon some 
implication and not upon any direct stipulation. In each contract 
there was a grant of privileges, but the grant was specifically of 
privileges in respect to the construction, operation, and main- 
tenance of a street railroad. These were all that in terms were 
granted. As consideration for this grant the grantees were to pay 
something, and such payment is nowhere said to be in lieu of or 
as an equivalent or substitute for taxes. All that can be extracted 
from the language used was. a grajit of privileges and a payment 
therefor. Other words must be written into the contract before 
there can be found any relinquishment of the power of taxation. 
In the well-considered opinion of the Court of Appeals in this 
case it was stated by Mr. Justice Varin: 

"The franchises are grants which usually contain contracts, 
executed by the municipality, but executory as to the owner. They 
contain various conditions and stipulations to be observed by the 
holders of the privilege, such as payment of a license 'fee, of a 
gross. sum down, of a specific sum each year or a certain percentage 
of receipts, as a consideration, or ^ in full satisfaction for the use 
of the streets.' There is no provision that the special franchise, 
or the property created by the grant, shall be exempt from taxa- 
tion. 

*45.-Jf ***** 

" The condition upon which a franchise is granted is the pur- 
chase price of the grant, the payment of which in money, or by 
agreement to bear sonie burden, brought the property into exist- 
ence, which thereupon became taxable at the will of the Legislature, 
the same as land granted or leased by the State. There is no 
implied covenant that property sold by the State cannot be taxed 
by the State, which can even tax its own bonds, given to borrow 
money for its own use, unless they contain an express stipulation 
of exemption. The rule of strict construction applies to State 
grants, and unless there is an express stipulation not to tax, the 
right is reserved as an attribute of sovereignty. Special franchises 
were jiot taxed until by the act of 1899 amending the tax law they 
were added to the other taxable property of the State. This is all 
that the statute does, so far as the question now under considera- 
tion is concerned. No part of the grant is changed, no stipula- 
tion altered, no payment increased and nothing exacted from the 
owner of the franchise that is not exacted from the owners of 
property generally. No blow is struck at the franchise, as such, 
for it remains with every right conferred in full force, but, as it 
is property, it is required to contribute its ratable share, dependent 
only upon value, toward the support of government." 
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It would not be doubted that if a grant was of specific tangible 
property, like a* tract of land, and the payment therefor was a gross 
sum, no implication of an exemption from taxation would arise. 
Whether the amount paid was large or small, greater or less i;han 
the real value, if the payment was distinctly the consideration of 
a grant, that which was granted would pass into the bulk of private 
property, and, like all other such property, be subject to taxation. 
Kor would this result be altered by the fact that the payment for 
the thing panted was to be made annually instead of by a single 
sum in gross. If it was real estate it would be equivalent to 
the conveyance of the tract subject to ground rent, and the 
grantee taking the title would hold it liable to taxation upon its 
value. If this be true in reference to a grant of tangible property 
it is equally true in respect to a grant of a franchise, for a fran- 
chise, though intangible, is none the less property, and oftentimes 
property of great value. Indeed, growing out of the conditions 
of modem business, a large proportion of valuable property is to 
be found in intangible things like franchises. We had occasion to 
review this subject in Adams Express Company v. Ohio, 166 U. S. 
185, where we said (pp. 218, 219) : 

" In the complex civilization of to-day a large portion of the 
wealth of a community consists in intangible property, and there 
is nothing in the nature of things or in the limitations of the 
Federal Constitution which restrains a State from taxing at its 
real value such intangible property. * * * It matters not 
in what this intangible property consists — whether privileges, 
corporate franchises, contracts or obligations. It is enough that it 
is property which, though intangible, exists, which has value, pro- 
duces income and passes current in the markets of the world. To 
ignore this intangible property, or to hold that it is not subject 
to taxation at its accepted value, is to eliminate from the reach 
of the taxing power a large portion of the wealth of the country." 

In State Railroad Tax Cases, 92 U. S. 575, 603, is this language 
by Mr. Justice Miller, speaking for the Court: 

" That the franchise, capital stock, business and profits of all 
corporations are liable to taxation in the place where they do 
business, and by the State which creates them^ admits of no dispute 
at this day. ^ Nothing can be more certain in legal decisions,' 
says this court in Society for Samngs v. Coite, 6 Wall. 607, ^ than 
that the privileges and franchises of a private corporation, aiid 
all trades and avocations by which the citizens acquire a livelihood, 
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may be taxed by a State for the support of a State government/ 
(State Freight Tax Case, 15 Wall. 232; State Tax on Gross Re- 
ceipts, 15 Wall. 284.") 

It is urged that when the public grants a privilege on condition 
of the payment of an annual sum the contract implies that the 
public shall exact no larger amount for that privilege, thiat to impose 
a tax is simply increasing the price which the grantee is called 
upon to pay for the privilege, and Gordon v. Appeal Tax Court, 
3 How. 133, is relied upon as authority. It is true, in the opinion 
of the Court, announced by Mr. Justice Wayne, in this language 
(p. 145) : 

*^ Such a contract is a limitation upon the taxing power of the 
legislature making it, and upon succeeding legislatures, to impose 
any further tax upon the franchise. But why, when bought as 
it becomes property, may it not be taxed as land is taxed which 
has been bought from the State? was repeatedly asked in the 
course of the argument. The reason is, that every one buys land, 
subject in his own apprehension to the great law of necessity, that 
we must contribute from it and all of our property something to 
maintain the State. But a franchise for banking, when bought, 
the price is paid for the use of the privilege whilst it lasts, and 
any tax upon it would substantially be an addition to the price." 

But there was in that case an express exemption from taxation 
in thes6 words: 

" * And be it enacted, that, upon any of the aforesaid banks 
accepting and complying with the terms and conditions of this 
acl, the faith of the State is hereby pledged not to impose any 
further tax or burden upon them during the continuance of their 
charters under this act.' " 

There being thus an express stipulation on the part of a State 
not to impose any further tax or burden, the question decided was 
really the extent of the exemption, and it was held to apply not 
merely to the 'franchise but to the property of the bank. The state- 
ments of Mr. Justice Wayne were only by way of argument to 
support the conclusion that the exemption went beyond the fran- 
chise alone. Furthermore, that case has been repeatedly quali- 
fied and limited by subsequent decisions. In New Orleans City 
Railroad Company v. New Orleans, 143 TJ. S. 192, Mr. Justice 
Gray, speaking for the Court, said (p. 195) : 

" Exemption from taxation is never to be presumed. The Legis- 
lature itself cannot be held to have intended to surrender the 
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taxing power, unless its intention to do so has been declared in 
dear and unmistakable words. Vicksburg, &c, R. B. v. Dennis, 
116 U. S. 665, and eases cited. Assuming, without deciding, 
that the city of New Orleans was authorized to exempt the New 
Orleans City Railroad Company from taxation under general 
laws of this State, the contract between them affords no evidence 
of an intention to do so. The franchise to build and run a street 
railway was as much subject to taxation as any other property. 
In Gordon v. Appeal Tax Court, 3 How. 133, upon which the 
plaintiff in error much relied, the only point decided was that an 
act of the Legislature continuijig the charter of a bank, upon con- 
dition that the corporation should pay certain sums annually for 
public purposes, and declaring that, upon its accepting and com- 
plying with the provisions of the act, the faith of the Stat<^ was 
pledged not to impose any further tax or burden upon the cor- 
poration during the continuance of the charter, exempted the 
stockholders from taxation on their stock; and so much of the 
opinion as might, taken by itself, seem to support this writ of 
error, has been often explained or disapproved. State Bank v. 
Knoop, 16 How. 369, 386, 401, 402; People v. Commissioners, 
4 Wall. 244, 259 ; Jefferson Bank v. Skelly, 1 Black. 436, 446 ; 
Farrington v. Tennessee^ 95 U. S. 679, 690, 694 ; Stone v. Farm- 
ers'Loan & Trust Co., 116 U. S. 307, 328. The case at bar can- 
not be distinguished from that of Memphis Oas Light Co. v. 
Shelby County, in which this court upheld a license tax upon a 
coi'porati*^ whicn had acquired by its charter the privilege of 
erecting gas works and making and selling ga.s for fifty years; 
and, speaking by Mr, Justice Miller, said: 'The argument of 
counsel is that if no express contract against taxation can be found 
here it must be implied, .because to permit the State to tax this 
company by a license tax for the privilege {planted by its charter 
is to destroy that privilege. But the answer is that the company 
took their charter subject to the same right of taxation in the State 
that applies to all other privil^es and to all other property. 
If they wished or intended to have an exemption of any kind from 
taxation, or felt that it was necessary to the profitable working of 
their business, they should have required a provision to that effect 
in their charter. The Constitution of the United States does not 
profess in all cases to protect property from unjust and oppressive 
taxation by the States. That is left to the State Constitution and 
State laws.' (109 U. S. 398, 400.)" 

Murray v. Charleston, 96 U. S. 432, is not in point. The city 
of Charleston, having issued bonds, subsequently passed an ordi- 
nance assessing a tax upon all real and personal property in the 
city, and directed the treasurer to retain out of the interest due 
on those bonds the amount of the tax. Murray was a resident 
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of Germany and resisted the reduction of -interest, and it was held 
that the city could not by way of a tax reduce the amount of the 
interest which it had promised to pay to this non-resident holder, 
the Court saying in its opinion (p. 440) : " A non-resident creditor 
cannot be said to be, in virtue of a debt due to him, a holder of 
property within the city; and the city council was authorized to 
make assessments only upon the inhabitants of Charleston, or those 
holding taxable property within the same." 

Chicago v. Sheldon, 9 Wall. 50, is also not in point An ordi- 
nance was passed by the city cotmcil of Chicago prescribing the 
amoimt of work which a street railway company must do in the 
jading, paving, &c., of the streets on which its railway was author- 
ized to be constructed. The company, having accepted, complied 
with the terms of this ordinance, the city attempted by assessments 
for special improvements to compel the railway company to pay 
for further work of the nature required by the orginal ordinance, 
and it was held that the obligations assumed by the railway com- 
pany in respect to street improvements, as provided by the ordi- 
nance, could not be increased by special assessments for further 
improvements. But this involved no question of liability to gen- 
eral taxation, and only held void the effort of the city under the 
guise of special assessments to increase the obligations specifically 
assumed by the railway company under the orginal ordinance. 

In New Jersey v. Yard, 95 U. S. 104, there was a contract that 
a certain tax should " be in lieu and satisfaction of all other tax- 
ation or imposition whatsoever, by or under the authority of this 
State, or any law thereof," and the decision simply upheld that 
exemption specifically contracted for. 

It is further contended that there has been a recognition and 
J -ractical construction in respect to the grants of these franchises, 
and on these grounds : First, no attempt has been made to legislate 
in respect to their taxation until 1899, although some of ihem had 
been in existence for many years; second, Governor Cleveland 
in one of his messages called the amount required to be paid by 
the contract a " tax," and Governor Roosevelt also spoke of -exist- 
ing "taxes;" third, section 46 of the Legislature authorizing the 
tax upon these franchises provided that ^^ any sum based upon a per- 
centage of gross earnings, or any other income, or any license fee, 
or any sum of money on account of such special franchise, granted 
to or possessed by such person, copartnership, association or cor- 
poration, which pa^Tuent was in the nature of a tax, all amounts 
so paid for the exclusive use of such city, town or village, except 
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money paid or expended for paving or repairing of pave- 
ments of any street, highway or public place, shall be deducted 
from any tax based on the assessment made by the State Board of 
Tax Commissioners for city, town or village purposes, but not 
otherwise; and the remainder shall be tax on such special fran- 
chise payable for city, town or village purposes;" fourth, the 
Court of Appeals of New York in Heerwagen v. Crosstown Street 
Railway Company, 179 'N. Y. 99, 104, said: 

" In the first place, both in statutes and in judicial decisions the 
term ^ tax ' is frequently used in a much more comprehensive sense 
than that which we have stated to be its accurate me.aniug. It is 
not used so broadly as to include the revenues from private prop- 
erty which the State or one of its political divisions may hold for 
emolument the same as other owners; but it certainlv is used to 
comprehend exactions for the privileges of exercising franchise 
rights, which later are often, especially in the case of foreign 
corporations, merely the consideration received for privileges which 
the State is at liberty to grant or to withhold at pleasure." 

We are not disposed to undervalue the force of these suggestions, 
but it would be giving them undue significance to hold that they 
are potent to displace the power of the State to subject to the bur- 
dens of taxation property within its limits. The word "tax" is 
not infrequently used in a general sense as denoting a burden or 
charge, and not in the strict legal sense of the charge or burden 
imposed by the State for the purposes of revenue for its support. 
Undoubtedly the payment for the franchise of an annual sum was 
a burden, and in that sense it might not unnaturally have been 
spoken of as a tax. Being recognized as a burden it may also 
well be that when the franchise itself was of comparatively little 

value the Legislature did not see fit to subject it to the burdens 
of ordinary taxation. But the omission of one legislature or a 
dozen legislatures does not destroy the power of the State. The 
language quoted from section 46 indicates the desire of the Legis- 
lature to deal equitably with the corporations holding these fran- 
chises. Surely the manifestations of this desire cannot be con- 
strued into a repudiation of power. These annual charges are 
not called taxes, but are spoken of as in the nature of a tax, and 
the Legislature recognizing the equitable force of the claim based 
thereon provided that the corporation be given credit for sums thu^ 
payable. In this connection it is well to recall that in section 1 
of the act of 1886, supra, these annual charges are called "rental 
or percentage of gross earnings." 
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The quotation from the Court of Appeals must be interpreted in 
the light of the question presented. That was whether the appellee 
company was entitled to avail itself of the provision of section 46 
just quoted, it having been required by its charter to pay a certain 
percentage of its gross receipts. It was held that it was so entitled, 
and the argument was to show that the words " in the nature of a 
tax", were used in a broad and comprehensive sense to include a 
payment made on account of the privilege granted. No question 
was made or considered as to the liability of the conipany to the tax 
on its franchise. Its only claim was to the deduction on account of 
the percentage of its receipts already paid. The Court, in addi- 
tion to the language quoted, said (p. 106) : 

" The statute in question was enacted at a special session of the 
Legislature convened by the governor for that purpose. In his 
message to the Legislature he recommended that ' it should be pro- 
vided that from the sum assessed by the State authorities as the 
tax which a corporation must pay iDccause of its local franchise 
there shall be deducted the amount already annually paid by it 
to the locality for such franchise. In no other way is it possible 
to tax these corporations with uniformity and equity.' It may be 
that this Tiew is erroneous, and that the more accurate and equi- 
table way would be to determine the value of the franchise, not as 
free and clear, but as burdened by the charges to which it might 
be subjected. Nevertheless it is plain that this view was accepted 
by the Legislature, for under the scheme provided by the present 
statute the franchise is to be assessed as real estate ; that is to say, 
not subject to diminution for charges thereon, and the allowance 
for such charges is made only by deducting them from the tax/^ 

We are of opinion that no contract right of the relator was 
impaired by the legislation in question. 

It is further insisted that the Special Franchise Tax Law denies 
the relator the equal protection of the laws and due process in 
three separate and distinct aspects, "namely, (1) in that it adds 
to the obligations of their various contracts while preserving all 
the burdens of those contract; (2) in that it provides for the de- 
duction of annual payments covered by existing contracts from 
the amount of tax levied, by reason of which deduction those who 
agreed to pay for their franchises lump sums or annual amounts 
less than the new tax are discriminated against; and (3) in that 
it discriminates against them and subjects them to taxation, while 
their competitors operating under the surfaces of many of the same 
streets are to be exempted.'^ 



156 

The first specification is answered by the conclusion that we 
have reached in respect to the claim of an impairment of contract 
obligations, for if there was no such impairment the fact that the 
companies have escaped the burden for these many years is their 
good fortune, and in no manner discharges them from the ordi- 
nary burdens of taxation which the present law imposes. 

With respect to the second, it may be observed that the lump 
sum is so obviously a payment for the franchise that it cannot be 
considered in any just sen^e as possessing the nature of a tax. It is 
not even rental. It is like money paid for a tract of land, 
part of the purchase price. ' It does not, like a percentage of the 
gross receipts, vary with the changes of business, has no resem- 
blance to a continuing discharge of the obligation which property* is 
under for contribution to the support of the Government. Further, 
this whole matter of allowing a reduction on account of that which 
is spoken of as " in the nature of a tax " is a matter of grace on 
the part of the Legislature. The franchises granted were, as we 
have held, subject to taxation, and the fact that upon equitable 
considerations the State has consented that a certain reduction 
shall, in some cases be made, does not entitle every holder of a 
franchise to a like reduction. It is akin to an exemption, and there 
is nothing in the Federal Constitution to prevent a State^ from 
granting exemptions from taxation. (BelVs Gap Railroad Com- 
pany V. Perlnsylvania, 134 U. S. 232.) 

With regard to the third contention, it may be said that there 
is a difference between surface and subsurface street railroads 
sufficient to justify a diversity in the mode and extent of taxation. 
In Savannah &c. Railway Company v. Savan/nah ante, *p. 392, 
just decided, taxation of a street railroad was challenged on the 
ground that a steam railroad which ran into the city and 
along its streets, and there did some of the same kind of work 
as the ordinary street railroad, was not subject to the same tax, 
and, referring to this contention, is this declaration by Mr. 
Justice Holmes : " The difference between the two railroads is 
obvious and warrants the diversity in the mode of taxation." 

Further, the condition of the title to the onlv subsurface road 
in the city of New York clearly puts it in a class by itself. 

These are all the questions we deem it important to consider. 
We find no error in the decision of the Supreme Court of Xew 
York, and it is Affirmed. 

True copy. 

Test: Clerk Supreme Court, U. S, 
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SUPREME COURT OF THE UNITED STATES. 
No. 79.— October Term, 1904. 



THE PEOPLE OF THE STATE OF NEW 
YORK EX REL. THE BROOKLYN CITY 
RAILROAD COMPANY, 

Plaintiff in Error, 

against 

THE STATE BOARD OF TAX COMMIS- 
SIONERS. 



In Error to the Supreme Court of the State of New 
York. 

[May 29, 1905.] 

This case, like the preceding, involves the Special Franchise Tax 
Law of New York. The facts are these: On December 22, 1853, 
the relator was authorized by the city of Brooklyn to construct, 
maintain and operate street surface railroads upon specified streets, 
iind required to enter into a good and sufficient bond conditioned 
for the faithful performance of all the terms and stipulations in 
the resolutions granting the authority. On December 30 of that 
year a bond in the sum of $200,000 was duly executed by the rela- 
tor and that has ever since been kept in force. The terms and 
stipulations as to the construction and operation of the railroad 
need not be mentioned. The resolutions contained these further 
provisions. 

" The rates of fare for each passenger and the license fee for 
each car to be paid annually into the city treasury shall be on the 
respective lines above mentioned: 

"1. Furnam street route, fare not to exceed five cents, license 
fee, $50. 2. Court street route, fare not to exceed four cents, 
license fee, $20. 3. Powers street route, fare not to exceed five 
cents, license fee, $20. 4. Flatbush avenue route, fare not to 
exceed five cents, license fee, $20. 5. Fulton avenue route, fare 
not to exceed four cents, license fee, $20. 6. Myrtle avenue route, 
fare not to exceed four cents, license fee, $20. 7. Sands street 
route, fare not to exceed five cents, license fee, $10. 8. Front 
street route, fare not to exceed five cents, license fee, $10.'' 
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This action of the city 'of Brooklyn was validated by the State 
Legislature. Other contracts were made by the city of Brooklyn 
with other companies. Those companies were subsequently con-, 
solidated with the relator, which, on the 1st of January-, 1900, 
held forty-five similar contracts with the municipalities for the 
coin^truction, maintenance and operation of street surface rail- 
roads in the present boroughs of Brooklyn and Queens. Some of 
these contracts required the annual payment of a certain percent- 
age of the gross receipts. Subsequently, under due legislative au- 
thority, the contract arrangements between the relator and the 
city were modified in respect to the amount of the annual license 
fee. The statute authorizing the modification contains this clause : 

^' The said license fees shall be taken in full satisfaction for 
the use of the streets or avenues, but the same shall not release 
said company from any obligations required by law to keep such 
streets or avenues, or any part thereof, in repair, which said obli- 
gations and the contracts, laws or ordinances creating and en- 
forcing the same are hereby continued in full force and operation.'^ 

Mr. Justice Brewer delivered the opinion of the Court. 

Do these license fees &tand as an equivalent for property taxes 
so that a stipulation in respect to them relieves the property from 
liability to ordinary taxation ? This certainly would not be the 
general rule. A license fee is understood to be a charge for the 
privilege of carrying on a business or occupation, and is not the 
equivalent or in lieu of a property tax. Take the vast volume of 
occupations which are subject to licenses from either the Nation 
or the States. Who supposes that in the absence of some express 
stipulation the fees charged for those licenses operate to relievo 
the property employed in the business from the ordinary burdens 
of property taxation ? The precise question as to the effect of an 
ordinance imposing a license fee for cars used on a street railroad 
was before the Court of Appeals in Mayor £c. v. Broadway d'c. 
Railway Company, 97 X. Y. 275, in which, on page 282, tli:^ 
Court said : 

"The contract of the defendant arises from the provisions of 
its charter by which it agrees to pay a certain sum reser\'^ed therein 
in consideration of the privileges conferred thereby. Tt is neith'^r 
a tax nor is it a penalty, and hence the technical rules as to pennl 
actions or suits to recover a tax which are invoked by the appellant 
have no application." 
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Further, in the statute modifying the license fees, which was 
accepted by the relator, it was expressly stated that they should 
" be taken in full satisfaction for the use of the streets or avenues.'^ 
Clearly, therefore, the fees being imposed for a specific purpose, 
they cannot exempt the relator's property from the tax imposed by 
the Special Franchise Tax Law. 

It is further objected that there was a failure of due process of 
law in that the Special Franchise Tax Law did not indicate any 
principle or method for ascertaining the value of the intangible 
property included in the special franchise, and that the State board 
did not make any separate valuation of the tangible property, and 
did not adopt or'proceed upon any principle or method in valuing 
the totality of the tangible and intangible property, but necessarily 
indulged in mere speculation and guesswork instead of exercising 
judgment in making the valuation. 

We are of opinion that this objection is without merit. The 
sections relating to the taxation of special franchises vrere enacted 
as amendments to and part of the General Tax Law of the State, 
and are to be construed accordingly. By one section the valuation is 
lo be determined by the State Board of Tax Commissioners. By 
another the owner of every such franchise is required to make a 
written report to the State board, containing a full description of 
the franchise, a copy of the special grant, ordinance or contract 
under which it is held, or, if possessed or enjoyed under a general 
law, a reference to such law, a statement of any condition, obliga- 
tion or burden imposed upon the franchise, together with such 
other information as the State board may require ; and that board 
is authorized to require, from time to time, further reports con- 
taining information upon such matters as it may specify. Not 
only that ; after making the valuation the State board is required 
to give notice in writing to the owner of the franchise, stating the 
valuation, and that on a day specified, not less than twenty nor 
more than thirty days thereafter, it will meet t/O hear and deter- 
mine any complaint against such assessment, and this notice must 
be served at least ten days before the day fixed for the hearing. 
At the hearing the owner may file a statement under oath specify- 
ing the respect in which the valuation is incorrect, testimony may 
be taken and a full investigation had. Another section provides 
for a review of the assessment by writ of certiorari. These pro- 
visions were all complied with. Notice was given to the relator, 
and on the day fixed for the hearing it appeared and filed its^ 
objections. Thereafter it took out a writ of certiorari to review 
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law was secured. It will not do to say that the valuation of a 
piece of property is mere guesswork. True, it is often largely a 
matter of opinion, and mathematical exactness is not always possi- 
ble. Various elements enter into and affect an opinion respecting 
the value of a given piece of property, and all that can be required 
is that the assessing board exercise an honest judgment based upon 
the information it possesses or is able to acquire. That valuation 
is of the property as a totality, and it is unnecessary in making an 
assessment to disintegrate the various elements which enter into it 
and ascribe to each its separate fraction of value. Oftentimes the 
combination itself is no inconsiderable factor in dftating the value. 
We are of the opinion that the relator was not denied due process 
of law in the valuation and assessment of its franchise. 

We see nothing else in the record calling for notice, and the 
judgment of the Supreme Court of New York is Afjinned. 

True copy. 

Test: 

Clerk Svpreme Court, U, 8. 
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'' SUPREME COrRT OF THE UNITED STATES. 



October Term, 1904. 



75. THE PEOPLE OF THE STATE 01'^ 
NEW YORK EX REL. THE TWENTV- 
. THIRD STREET RAILWAY COM- 
PANY, 

Plaintiff in Error, 

against 

THE STATE BOARD OF TAX COM- 
MISSIONERS. 



70. THE PEOPLK OF THE STATE OF 
NEW YORK EX REL. THE CENTRAL 
CROSSTOVVN RAILROAD COM 
PANY, 

Plaintiff in Error, 

against 

THE ST.ATE BOARD OF TAX COM- 
MISSIONERS. 



77. THE PEOPLE OF THE STATE OF 
NEW YORK EX REL. THE CONSOLI- 
DATED GAS COMPANY, 

Plaintiff in Error, 

^ against 

THE STATE BOARD OF TAX COM- 
MISSIONERS. 



78. THE PEOPLE OF THE STATE OF 
NEW YORK EX REL. THE NEW AAI- 
STERDAM GAS COMPANY, 

Plaintiff in Error, 

against 

THE STATE BOARD OF TAX COM- 
MISSIONERS. 



80. THE PEOPLE OF THE STATE OF 
NEW YORK EX REL. THE CONEY 
ISLAND & BROOKLYN RAILROAD 
COMPANY, 

Plaintiff in Error. 

against 

THE STATE BOARD OF TAX COM- 
MISSIONERS. 
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In Error to the Supreme Court of the State of New 
York. 

[May 29, 1905.J 

Mr. Justice Brkwer delivered the opinion of the Court. 

While these eases differ in some details from the two preceding, 
in which opinions have just been announced, there are il6 such 
differences as put them outside the scope of the reasoning of these 
opinions. Therefore, the judgments in them are Affirmed. 
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